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Corporation, Appellant, 
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Homer S. Cummings, Attorney General &c. et al. 
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Supreme Court of the District of Columbia! 

In Equity. j 

i 

No. 57784. 


Deutsche Bank und DiscoNTO-GESELLSCHAFt, a 
Corporation, Plaintiff, 


vs. 


Homer S. Cummings, Attorney General of the United States, 
and W. A. Julian, as Treasurer of the United States, De¬ 
fendants. 


United States of America, 
District of Columbia, ss: 


Be it remembered, That in the Supreme Court of j the Dis¬ 
trict of Columbia, at the City of Washington, in ^aid Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the aboveLentitled 
cause, to wit: 
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1 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

Xo. 577S4. 

Deutsche Bank und Discoxto-Gesellschaft, 
a Corporation, Plaintiff, 

vs. 

Homer S. Cummings, Attorney General of the United States, 
and W. A. Julian, as Treasurer of the United States, De¬ 
fendants. 

Bill of Complaint. 

Filed October 3,1934. 

The plaintiff, Deutsche Bank und Disconto-Gesellschaft, 
a Corporation, by Thomas II. Creighton, Jr., and Adna R. 
Johnson, Jr., its attorneys, brings this bill against Homer 
S. Cummings as Attornev General of the United States and 
W. A. Julian as Treasurer of the United States and respec¬ 
tively represents : 

1. That plaintiff is a corporation duly organized and ex¬ 
isting under and bv virtue of the laws of Germanv with its 
principal place of business at Berlin, Germany. 

2. That defendant Homer S. Cummings is the duly ap¬ 
pointed, qualified and acting Attorney General of the United 
States and is sued herein as incumbent of said office. 

3. That the defendant AV. A. Julian is the duly appointed, 
qualified and acting Treasurer of the United States and is 
sued herein as incumbent of said office. 

4. That this is a suit of a civil nature brought under the 
laws of the United States, namely, an act of Congress known 
as the Trading with the Enemy Act approved October 6,1917 
and the acts amendatory thereto and all executive orders 
and acts proclaimed and made in alleged conformity there¬ 
with and pursuant to the general jurisdiction and 

2 powers of this Court. 

5. That heretofore, in or about the year 1929, the 
Deutsche Bank und Direction der Disconto Gesellschaft, 
banking corporations organized and existing under the laws 
of Germany, duly Consolidated into a single corporation or¬ 
ganized under the laws of the Republic of Germany, to wit, 
the Deutsche Bank und Disconto Gesellschaft. 
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6. That after said merger the assets of said Direction der 
Disconto Gesellschaft became the property of| plaintiff 
herein, Deutsche Bank und Disconto Gesellschaft, under 
which name the corporation created by said merger did and 
is still doing business. 

7. That sometime prior to March 9, 1928, the then Alien 
Property Custodian purporting to act under and byjauthority 
of the Trading with the Enemy Act as amended, determined 
the said Direction der Disconto Gesellschaft to beian enemv 

i 

and pursuant to demands did seize and possess himfcelf of the 
property of said Direction der Disconto Gesellschaft in the 
United States, which property now belongs to thej plaintiff, 
Deutsche Bank und Disconto Gesellschaft. 

8. That the said property so seized and takeii prior to 
the 16th dav of February 1933 was held bv the s'aid Alien 
Property Custodian or deposited by him in the Treasury of 
the United States to his credit in various trustsjand then 
transferred to a single trust known as Trust ]yo. 49851. 
The property now being held in said trusts consists of the 
following: 

Fifty shares of South Porto Rico Sugar Company pre¬ 
ferred stock; 

$115,500 St. Louis San Francisco Prior Lien 4’s|; 

$2,250 U. S. Liberty Bonds, and j 

Cash in the amount of $541,041.44, together with any and 
all accrued returnable income. 

3 9. That prior to the 16th day of February, 1933, 

and pursuant to the provisions of the Tracing with 
the Enemv Act as amended and the Settlement! of War 
Claims Act, the plaintiff herein and/or its predecessor filed 
its notice of claim under oath with the Alien Property Cus¬ 
todian containing such particulars as required byj law and 
by the rules and regulations of the Alien Property Custodian 
and made application to the President of the United States 
for the return to it of said property. 

10. That prior to the commencement of this actioij the then 

Alien Property Custodian determined that the j plaintiff 
herein was the owner of said property and entitled to the 
return of said property as provided for by the Trading with 
the Enemy Act as amended by the Settlement of Wajr Claims 
Act of 1928. | 

11. That on or about the 16th day of March, 1931, pursuant 
to a warrant of attachment obtained in an action brpught by 


2—6471a 



DEUTSCHE BANK UND DISCONTO-GESELLSCHAFT VS. 


William H. Sprunt and others in this Court, against the 
plaintiff herein, the said property was levied upon by the 
Marshal of this Court and the return of said property to 
the plaintiff herein withheld because of the levy of the war¬ 
rant of attachment. 

12. That said action brought by William H. Sprunt and 
others was on or about the 24th dav of Mav, 1934, bv an 
order of this Court, discontinued and said warrant of at¬ 
tachment by virtue of the discontinuance became non-exist¬ 
ent, null and void, and that said discontinuance was re¬ 
quested by plaintiff in said action without the payment of 
any sums of money or property on the part of the plaintiff 
herein to said Sprunt and others, the plaintiffs in said 
action. 

13. That after the dismissal of said action brought 
4 by William H. Sprunt and others and prior to June 
27, 1934, the plaintiff herein made demand upon the 
Alien Property Custodian for tlie release to it of the prop¬ 
erty mentioned herein but the Alien Property Custodian 
arbitrarily and capriciously and without warrant of law 
failed and refused to release to the plaintiff said property. 

14. That by virtue of an executive order, Xo. G694, issued 
by the President on May 1, 1934, which became effective on 
July 1, 1934, the office of the Alien Property Custodian 
ceased to exist and all the authority, rights, privileges, pow¬ 
ers and duties conferred and imposed on the Alien Property 
Custodian bv law and/or executive orders were transferred 
to the Department of Justice to be administered under the 
supervision of the Attorney General: that all property real 
and personal, clioses in action and all other property of what¬ 
soever kind in the possession or under the control of the 
Alien Property Custodian or which was held in trust for 
him by the Treasurer of the United States was transferred 

to the Attornev General of the United States. 

* 

15. That after the abolishment of the office of the Alien 
Property Custodian and the transfer of all property in his 
possession or under his control to the Attorney General of 
the United States as mentioned in the preceding paragraph, 
and prior to the commencement of this action the plaintiff 
herein demanded the return of said property from the de¬ 
fendants herein but'said demand has been refused upon the 
ground that pursuant to the provisions of Public Resolu¬ 
tion Xo. 53, providing as follows: 
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“Resolved by the Senate and House of Representatives 
of the United States of America in Congress Assembled, 
That so long as Germany is in arrears in any payments of 
principal or interest, including interest at the raje of 5 per 
centum per annum on principal installments not joaid when 
due, under the debt-funding agreement betweenj Germany 
and the United States, dated June 23, 193t), with re- 
5 spect to Germany’s obligations remaining On account 
of awards, including interest thereon, entered and to 
be entered by the Mixed Claims Commission, United States 
and Germany, all payments, conveyances, transfers, or de¬ 
liveries of money or property or the income, issues, profits, 
and/or avails thereof authorized or directed to bo made un¬ 
der the Trading with the Enemy Act, as amended, or the 
Settlement of War Claims Act of 1928, as amended, whether 
or not a judgment or decree has been entered wi|h respect 
thereto, shall be postponed and the money or property, or the 
income, issues, profits, and/or avails thereof reserved: Pro¬ 
vided, however, That such of the funds as are from time to 
time available (without taking into consideration interest 
thereafter accruing) under the Settlement of War Claims 
Act of 1928, as amended, for the payment of principal and 
interest upon awards of said Mixed Claims Commission shall 
be applied when available to the payment of principal and 
interest upon such awards in the same manner and to the 
same extent as though certain of the payments prdvided for 
in said Act had not been postponed under thi£ Resolu¬ 
tion : Provided further, That the President j may, in 
his sole discretion, remove the restriction as to any of the 
cases or classes of cases in relation to which payments, 
conveyances, transfers, or deliveries have been postponed 
under this resolution: And provided further, (That the 
President is authorized to determine, for the purposes of 
this resolution, the period or periods in which Germany is 
in arrears in the payments hereinbefore described, and his 
determination thereof shall not be subject to judicial re¬ 
view. ’ ’ 

the return of said property was being withheld. 

16. Upon information and belief the plaintiff alleges that 
said Public Resolution No. 53 is contrary to the provisions 
of the Constitution of the United States and is null and void 
in that it attempts to deprive the plaintiff herein of its 
rights, privileges and properties secured to it by th^ Consti- 
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tution of the United States, to wit, it deprives plaintiff of 
its property without due process of law in contravention of 
amendment Five of the said Constitution. 


Wherefore, the Plaintiff Pravs: 

(1) That a subpoena issue out of this Honorable Court 
directed to the defendants Homer S. Cummings as Attorney 
General of the United States and W. A. Julian as Treasurer 
of the United States, commanding them and each of them 
to appear herein and answer this Bill of Complaint. 

6 (2) That upon a final hearing of said cause a de¬ 

cree be entered herein directing the return of said 
property, to wit: 


Fifty shares South Porto Rico Sugar Company preferred 
stock; 

$115,500 St. Louis San Francisco Prior Lien 4's; 

$2,250 U. S. Liberty Bonds, and 

Cash in the amount of $541,041.44 together with any and 
all accrued returnable income. 


(3) That all proper orders and decrees may be made and 
proper inquiries directed, and that all such other and further 
and general relief may be afforded plaintiff as the nature 
of the case may require, and as to the Court may seem meet 
and proper. 

DEUTSCHE BANK UND DISCONTO 
GESELLSCHAFT, 

By THOS. H. CREIGHTON, Jr., 

Attorney. 

District of Columbia, ss: 


I, Thomas H. Creighton, Jr., being first duly sworn depose 

and sav that I am tile attorney of record for plaintiff herein 

which is a corporation organized and existing under and by 

virtue of the laws of Germany; that all of the officers of said 

* • 

corporation are absent from the District of Columbia; that I 
have read the foregoing Bill of Complaint by me subscribed 
as attorney of record for the said plaintiff and have knowl¬ 
edge of the things therein contained; that the statements 
made therein as of my own personal knowledge are true 
and those made upon information and belief I believe to be 
true. 


THOS. H. CREIGHTON, Jr. 


HOMER S. CUMMINGS, ATTY. GEN., ETC. j 7 

Subscribed and sworn to before me this 3rd daj' of Octo¬ 
ber, 1934. i 

MARY H. SHADRICfK, 

Notary Publip, D. C. 

[seal] 

My commission expires April 25,1939. 

7 Motion to Dismiss. ! 


Filed October 24, 1934. 


#*###♦ • 

Now come the defendants, Homer S. Cummings, as At¬ 
torney General of the United States, and W. A. Jtulian, as 
Treasurer oi* the United States, and move this honorable 
Court to dismiss the bill of complaint upon the ground 
that this Court has no jurisdiction to entertain t^ie plain¬ 
tiff’s bill because, by Public Resolution 53, 73d Congress, 
amending the Settlement of War Claims Act of fL928, ap¬ 
proved by the President on June 27, 1934 (48 Stat. 851), 
the return of the property of the plaintiff as prayed for in 
said bill of complaint has been postponed and the iioney or 
property and the income, issues, profits, and avails thereof 
reserved. j 


GEORGE C. SWEENEY, 

Assistant Attorney General , 
LESLIE C. GARNETT, 

United States Attorney, 
HARRY LeROY JONES, j 

Attorney, 

Attorneys for the Defendants. 

Received a copy of the foregoing motion to dismiss and 
of the defendants’ memorandum of points and authorities 
in support thereof this 24th dav of October, 1934. j 

THOS. H. CREIGHTON, ji., 
Solicitor and Attorney for Plaintiff. 
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Memorandum of Court. 
Filed March 12, 1935. 


I think that Congress has full power to dispose of enemy 
property seized by the Alien Property Custodian, and 
make such changes in regard to that disposition as may 
from time to time seem advisable. The courts have uni¬ 
formly held that a suit against the Alien Property Cus¬ 
todian is a suit against the United States, and have also 
held that Congress may grant and may withdraw the privi¬ 
lege of bringing suit against the United States. When that 
privilege is withdrawn, the courts are powerless to act. 

I can see nothing unconstitutional in the withdrawal bv 
Congress of this privilege, and the motion to dismiss the 
bill of complaint should be sustained. 

BAILEY, J. 

Order and Decree. 

Filed March 29, 1935. 
******* 

This cause coming on to be heard before me on the de¬ 
fendants’ Motion to Dismiss the Bill of Complaint filed 
herein, and the parties hereto being represented by their 
respective counsel, and after argument upon the questions 
raised by said Motion, and the Court being fully advised 
in the premises, it is this 29th day of March, 1935, 

Ordered, adjudged and decreed that the said Motion to 
Dismiss the Bill of Complaint be, and the same hereby is, 
sustained and that said Bill of Complaint be, and the same 
herebv is, dismissed with costs to plaintiff. 

JENNINGS BAILEY, 

Justice. 

9 From this Decree, plaintiff in open court hereby 

notes an appeal, and the said appeal is hereby al¬ 
lowed to the Court of Appeals and bond is hereby given 
at $100 or $50 cash deposited in lieu thereof. 

JENNINGS BAILEY, 

Justice . 


I 


9 


HOMER S. CUMMINGS, ATTY. GEN., ETC. 

i 

I 

Service of copy acknowledged and form of orjler con¬ 
sented to. 

THOS. H. CREIGHTON, Jf, 

Attorney for Plaintiff. 

Memorandum. 

April 2, 1935. $50 deposited in lieu of bond on appeal. 

Assignment of Errors. 

Filed April 2, 1935. 

* * # # # # * 

I 

Now comes the Deutsche Bank and Disconto Gesell- 
schaft, a corporation, plaintiff in the above entitled cause, 
by its attorneys, Thomas H. Creighton, Jr., and ^dna R. 
Johnson, Jr., and assigns as errors in the above j entitled 
cause the following: 

(1) The Court erred in granting defendants’ motion to 
dismiss. 

(2) The Court erred in holding that Public Rejsolution 
53, 73d Congress, is constitutional. 

(3) The Court erred in holding that this Courtj had no 
jurisdiction to entertain the plaintiff’s bill. 

THOS. H. CREIGHTON, jL 
ADNA R. JOHNSON, Jr., | 

Attorneys for Plaintiff. 

10 Service of copy of the foregoing Assignment of 
Errors is hereby acknowledged this 2nd day of 
April, 1935. I 

HARRY LeROY JONES, 
Attorney for Defendants, Homer S. Cummings, 
Attorney General and W. A. Julian, Treas¬ 
urer of the United States. 
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Docket Entries. 


Date. Proceedings. Deposits. Fees. Total. 

1934. 

Oct. 3. Deposit of costs by Creighton 10— 10— 

44 44 Bill, Appearance, Order to 

file, filed. 

44 44 Spa. to Answer & copies (2) 

issued. Ret. Served 1 & 2 
10-3-34. 

44 24. Motion of deft, to dismiss bill, 

Ack & P&A. App. Geo. C. 

Sweeney, Leslie C. Garnett 
& Harry LeRoy Jones, filed. 

44 26. Stipulation ext. time to Nov. 

30/34 to file P & A. in op¬ 
position to dismiss bill, filed. 

Nov. 21. Stipulation ext. time to Jan. 

15, ’35 to file P & A. in op¬ 
position to dismiss bill, filed. 

1935. 

Jan. 7. Stipulation ext. time to Feb. 

15, ’35 to file P & A. in op¬ 
position to dismiss bill. 

Feb. 14. P. & A. of Pltf. in opposition 
to motion to dismiss. 

Meh. 12. Memorandum opinion of Bai¬ 
ley, J., filed. 

44 29. Order sustaining motion to 

dismiss Bill, with costs; ap¬ 
peal noted. (Bailey, J.) 

April 2. $50.00 deposited by Thos. H. 

Creighton, Jr. in lieu of 

bond on appeal. 50— 5— 5— 

44 4 4 Add. deposit by Thos. H. 

Creighton, Jr. 

4 4 4 4 Assignment of Errors, filed. 

4 4 4 4 Designation of Record, filed. 


5— 
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11 Designation of Record. j 

Filed April 2,1935. j 

****##♦ 

i 

Now comes Deutsche Bank and Disconto Geseljschaft, a 
corporation, plaintiff in the above entitled caus|e, by its 
attorneys, Thomas H. Creighton, Jr., and Adna jR. John¬ 
son, Jr., and designates and directs the Clerk to print the 
parts of the record which they desire to have included in 
the transcript, said parts being considered sufficient for the 
determination of the question raised on appeal, namely: 

(1) Bill of Complaint filed herein on October 3, |l934, 

(2) Motion to Dismiss Bill of Complaint filed lierein on 

October 24, 1934, j 

(3) Memorandum of Court (Bailey, J.,) filed therein on 

March 12, 1935, j 

(4) Final Decree filed herein on March 29, 1935' 

(5) The Assignment of Errors, 

(6) The Docket Entries, and j 

(7) This Designation. 

THOS. H. CREIGHTON, jjn, 
ADNA R. JOHNSON, Jr., | 

Attorneys for Plaintiff. 

Service of copy of foregoing Designation of Record is 
herebv acknowledged this 2nd dav of April, 1935.j 

HARRY LeROY JONE^, 
Attorney for Defendants, Homer S. Cumtyiings, 
Attorney General, and W. A. Julian, treas¬ 
urer of the United States. 


12 Supreme Court of the District of Columbia^ 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supremg Court 
of the District of Columbia, hereby certify the fpregoing 
pages numbered from 1 to 11, both inclusive, to bg a true 
and correct transcript of the record, according tb direc¬ 
tions of counsel herein filed, copy of which is m^de part 
of this transcript, in cause No. 57784 in Equity, yrherein 
Deutsche Bank und Disconto-Gesellschaft, a corporation, is 
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Plaintiff and Homer S. Cummings, Attorney General of 
the United States and W. A. Julian, as Treasurer of the 
United States are'Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of May, 1935. 

[Seal Supreme Court of the District of Columbia.] 

i FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6471. Deutsche Bank and Disconto-Gesellschaft, a 
Corporation, Appellant, vs. Homer S. Cummings, Attorney 
General &c. et al. United States Court of Appeals for the 
District of Columbia. Filed May 6, 1935. Henry W. 
Hodges, Clerk. 
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DISTRICT OF COLUMBIA. 


No. 6471 


DEUTSCHE BANK UND 
DISCONTO-GESELLSCHAFT, 
a corporation, Berlin, Germany, 

Plaintiff-A ppella nt, 


HOMER S. CUMMINGS, 

Attorney General of the United States, and 

W. A. JULIAN, 

as Treasurer of the United States, 

Defend a nts- Appellees. 


Appeal from the Supreme Court of the 
District of Columbia. 

BRIEF FOR THE APPELLANT 


Thomas H. Creighton, Jr., 

Adna R. Johnson, Jr., 

Attorneys for Plaintiff-Appellant. 

Otto C. Sommerich, 

Thomas H. Creighton, Jr., 

James J. Lenihan, 

Of Counsel. 
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Questions Involved . j 

Point I—The Court erred in holding that Pub- [ 
lie Resolution 53 withdrew from the former | 
owners the privilege of suing for the recovery j 
of their property as provided for by Section j 
9 of the Trading with the Enemy Act as | 
amended by the Settlement of War Claims j 
Act of 1928 .| 

Point II—The purpose, intent, and policy of 
Congress, agreeable with the unbroken pol- ! 
icy of the United States has always been to 
return enemy property to the owners thereof 
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(a) The Intent and Purpose of the Execu¬ 

tive Department was not to Confiscate 
Enemy Property.j 9 

(b) The Intent and Purpose of Congress 

was not to Confiscate Enemy Property j 

even under the Trading with the Enemv | 

© „ | 

Act. 10 

(c) Congress Consistently Adhered to its 

Policy and Purpose of not Confiscating 
the Property . 14 

(d) The Contention of the Government as 

to the Treaty of Berlin. i 15 

* 

(e) The Contention of the Government as to j 
the Recital in Public Resolution 53 of j 
the Joint Resolution of July 2, 1921... | 15 
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Point III—The purpose and intent of the Set¬ 
tlement of War Claims Act of 1928 was to 
revest title in and return to the owners there¬ 
of the property and thus carry out the con¬ 
sistent policy of the United States in dealing 
with enemy property and the consistent pol¬ 
icy of Congress in dealing with this property 16 

Point IV—Bvthe Settlement of War Claims 

C' 

Act of March 10, 1928, Congress definitely, 
finally and conclusively carried out the pol- 
iev of non-confiscation and definitelv, finallv, 
and conclusivelv gave to the owners of the 
property a right to the immediate return of 


eighty per cent, of their property. 20 

(a) The Statute and Plaintiff-Appellant’s 
Compliance therewith . 20 


(b) The various provisions of the Settle¬ 

ment of War Claims Act indicate that 
the United States Government intended 
to part with every and all interest in 
the seized property except the 20% 
“temporarily” withheld and the amount 
reserved for expenses... 26 

(c) The reservation of the right to tax ex¬ 
penses, far from indicating that Con¬ 
gress intended to withhold the immedi¬ 
ate beneficial title from the former alien 
enemy owners, is definite proof that, 
except as to such expenses, Congress re¬ 
linquished all dominion as to the S0% .. 2S 

Point V—The Settlement of War Claims Act 
having vested in the former owners an im¬ 
mediate right to the return of their property 
pursuant to recognized international law, 
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which does not permit confiscation, the rec- j 
ognition of these rights was not a mere act j 
of grace but the performance of a legal and j 
moral duty.j 31 

Point Y[—The Settlement of War Claims Act j 
was the result of an agreement between the j 
German owners, the American claimants, j 
and the United States and the right of plain- j 
tilf-appellant in and to this property is a 
vested right immune to unilateral impair¬ 
ment . ! 36 
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Point VII—The Settlement of War Claims Act 

j 

conferred upon plaintiff-appellant the statu¬ 
tory right to the immediate return of eighty 

t O vT» c 

per cent, of its property and plaintiff-appel- j 
lant, having consented to the acceptance of 
eighty per cent, thereof and to the retention 
of twenty per cent, thereof, obtained a vested 
right therein of which it cannot constitu- 
tionally be deprived by Public Resolution 53 
of June 27, 1934. j 41 


Point VIII—Public Resolution 53, involving 
complete delegation of legislative powers by 
Congress to the President, falls directly 
within the condemnation in the cases of 
Panama Refining Co. v. Ryan, 293 U. S. 382, 
55 S. Ct. 241, and Schechtcr v. United States, 
55 S. Ct. 837. 
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Point IX—The debt-funding agreement of June 
23, 1930 does not confer upon Congress the 
right of re-seizing the property or postpon¬ 
ing its return. 152 
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Point X—Postponement of the return of prop¬ 
erty. like the postponement of the payment 
of a debt, constitutes a deprivation of prop¬ 
erty just as much as the taking of the prop¬ 
erty itself. 56 

Point XI—If Public Resolution Xo. 53 is un¬ 
constitutional then plaintiff-appellant is en¬ 
titled to.the return of its property, and it is 
immaterial whether this action is regarded 
as an action against the United States or 
against the present holder of the property 
belonging to the plaintiff-appellant. 59 

Point XII—The Public Resolution delaying 
the return of the property of former German 
owners so long as Germany is in arrears in 
the payment of principal and interest on the 
debt-funding agreement between Germany 
and the United States, not providing that 
German owners shall not bring any suit, 
does not disable the plaintiff-appellant from 
maintaining the present action. 60 

Point XIII—Taking for granted that the 
Treaty of Berlin authorized Congress per¬ 
manently to confiscate German property, 
Congress not having availed itself of that 
right, but having, subsequent to the Treaty 
of Berlin, passed the Settlement of War 
Claims Act, the Treaty of Berlin is imma¬ 


terial . 63 

Point XIV—The Chemical Foundation case, 

272 U. S. 1, 47 S. Ct. 1, has no application 
whatsoever. 65 
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Point XV—Congress having surrendered all! 
dominion over the property except as to! 
taxes, 20%, and expenses, the Joint Kesolu-j 
tion is a confiscation of the property of an j 
alien friend .! G6 

Point XVI—Plaintiff-appellant should not be j 
penalized for the delay on the part of the | 
Custodian in carrying out the statutory di- j 
rection to make a return.j 67 

Point XVII—The decree appealed from should | 
be reversed and the motion to dismiss the j 
complaint should be denied and judgment ! 
directed in favor of the plaintiff-appellant.. j 6S 
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IN THE 


(tmvt nf Appeal 

OF THE 

DISTRICT OF COLUMBIA. 


Deutsche Bank und Disconto-Gesell- 
schaft, a corporation, Berlin, Ger¬ 
many, 

4 / 7 

Plaint iff-Appellant, 

AGAINST 

Homer S. Cummings, Attorney General 
of the United States, and 

W. A. Julian, as Treasurer of the 
United States, 

Defendants-Appel lees. 


BRIEF FOR THE APPELLANT 

I 

I 

Statement of the Case 

i 

i 

This is an appeal by Plaintiff-Appellant from jtlie 
judgment of the Supreme Court of the District! of 
Columbia granting Defendants-Appellees’ Motion 
to Dismiss the complaint herein. 

The action is brought under the express authori¬ 
zation of the Trading with the Enemy Act j as 
amended by the Settlement of War Claims ActJ of 
1928 (45 Stat. 254), which directed that there! be 
returned to every German eighty per cent, of jits 
property which had been seized under the Trading 

I 


i 

i 
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wit-li the Enemy Act (40 Stat. 411), who filed a 
consent to the retention of the remaining twenty 
per cent, of said property. 

Plaintiff-Appellant is a corporation organized 
and existing under the laws of Germany (R. 2) and 
its property was seized by the Custodian pursuant 
to the terms of the Trading with the Enemy Act 
(R. 3). 

Subsequent to the passage of the Settlement of 
War Claims Act of 1928, Plaintiff-Appellant filed 
its notice of claim with said Custodian together 
with the consent to the retention of twenty per 
cent, of its property (R. 3). The return of its prop¬ 
erty was delayed owing to a warrant of attach- 
ment filed in the Supreme Court of the District of 
Columbia, which was dismissed by a decree of 
that Court, dated May 23, 1934 (R. 12). Upon 
said dismissal Plaintiff-Appellant demanded the 
return to it of eighty per cent, of its property (R. 3) 
but payment thereof was withheld until the enact¬ 
ment of Public Resolution Number 53, 73d Con¬ 
gress, approved June 27, 1934 (48 Stat./&4>7), after 
which Defendants-Appellees set up said Public 
Resolution as an authorization for the withhold¬ 
ing from Plaintiff-Appellant of its property or¬ 
dered released under the terms of the Settlement 
of War Claims Act of 1928. Thereupon Plaintiff- 
Appellant instituted this present suit. 

Defendants-Appelles subsequently moved to dis¬ 
miss the complaint (R. 7). This Motion to Dismiss 
was based upon Public Resolution Number 53, 73d 
Congress, it being claimed that the return of the 
property of Plaintiff-Appellant, as prayed for in the 
Bill of Complaint, was, by virtue of said Resolution, 
prohibited (R. 7). 

The text of the Resolution appears in the ap¬ 
pendix hereto, but its general purport is to the 


3 


effect that because the German Government is [in¬ 
debted to the United States under a debt-i'undijng 
agreement between German v and the United Statics, 
dated June 23, 11)30, no further returns to indi¬ 
vidual Germans shall be made under the Settlement 
of War Claims Act 

‘‘whether or not a judgment or decree has been 


■X- -x- •* * • 


entered with respect thereto * 


until such time as the German Government slijall 
have paid the amount it is in arrears under sijch 
debt-funding agreement of June 23, 1930, and 

i 

“provided further that the President may jin 
his sole discretion remove the restriction jas 
to anv of the cases or classes of cases * *!**' 

•y 

and that his determination as to Germany being! in 
arrears 

“shall not be subject to judicial review”, j 

It is the contention of Plaintiff-Appellant that 
said Resolution is not constitutional and therefore 
the Motion to Dismiss should have been denied. 


Questions Involved 

1. Whether as held by the lower court Public 
Resolution 53 operated as a withdrawal by Con¬ 
gress of the right of owners of property to sue for 
its recovery as provided for by Section 9 of (he 
Trading with the Enemy Act as amended by (he 
Settlement of War Claims Act of 1928. 


2. Whether Public Resolution 53 attempts j to 
deprive Germans who had then become alien friends 
of their vested right to property conferred upon 
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them bv the Settlement of War Claims Act of 
192$. 


3. Whether said Resolution attempts to confis¬ 
cate property in time of peace, whereas such power 
of confiscation exists exclusively in time of war. 

4. Whether, as its title and text discloses, the 
Settlement of War Claims Act of 1928 operated as 
a final settlement of claims by both Germans and 
Americans by 'which each party made certain con¬ 
cessions, which created rights which cannot now 
be abrogated unilaterally bv Congress. 

5. Whether, if the enactment of the Settlement 
of War Claims Act of 1928 did not of itself create 
a vested right, did a contract creating a vested 
right come into existence upon the filing of a con¬ 
sent bv a German owner to the retention of twenty 
per cent, of its property as provided for in said 
Act which cannot now be abrogated unilaterally 
bv Congress. 

6. Did Congress by vesting arbitrary discretion 
in the President to wholly or partially nullify the 
Resolution at his own will by returning property 
to some owners under the Act even if Germany re- 
mained in arrears and refuse to return to others, 
unlawfully delegate its legislative power to the 
President. 

7. Whether Public Resolution 53 involves undue 
discrimination between persons of the same class, 
by operating against the few Germans who, prior 
to the passage of said Resolution, filed consents 
to the retention of twenty per cent, of their prop¬ 
erty and who had not received their eighty per 
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cent. without attempting to recall the eighty per 
cent, theretofore paid to the vast majority lot 
Germans. 

We are informed that up to the time of the pass¬ 
age of Public Resolution No. 53 there had be|en 
returned $500,000,000 worth of property and tljat 
the amount of property not yet returned does i|ot 
exceed $6,000,000, and therefore the question j is 
whether the former owners of this $6,000,(^00 
worth of property can be deprived thereof because 
of the debt owing not bv them but bv their 
Government. 


POINT I. 

i 

i 

The Court erred in holding that Pub¬ 
lic Resolution 53 withdrew from t^ie 
former owners the privilege of sui^ig 
for the recovery of their property ^.s 
provided for by Section 9 of the Trad¬ 
ing with the Enemy Act as amended t?y 
the Settlement of War Claims Act ^>f 
1928. 


The court below states (R. IS) : 

| 

i 

“I think that Congress has full power to (dis¬ 
pose of enemy property seized by the Alien 
Property Custodian, and make such changes 
in regard to that disposition as may from tipie 
to time seem advisable. The courts halve 
uniformly held that a suit against the Alijen 
Property Custodian is a suit against the Unitled 
States, and have also held that Congress nijay 
grant and withdraw the privilege of bringing 
suit against the United States. When tliat 
privilege is withdrawn, the courts are power* 
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less to act. I can see nothing unconstitutional 
in the withdrawal by Congress of this privi¬ 
lege.- 


It is not disputed that Congress had full power 
to dispose of enemy property and to make changes 
in regard to that disposition provided the owners 
had not obtained a vested right therein. But the 
opinion does hot even intimate a holding on the 
vital question* of the power of Congress to destroy 
a vested right. Had the court below been passing 
upon the question of the vested rights of owners, 
it would have plainly said that the conceded power 
of Congress to dispose of the property was not 
affected by any vested right obtained by plaintiff 
in the property. Instead, it holds that there is 
nothing unconstitutional in the withdrawal by Con¬ 
gress of the d-ight to sue. Of course, generally 
speaking, Congress can withdraw the right to sue 
the United States. But, there was no withdrawal 
of the right to sue: on the contrarv the right to sue 
under Section 9 of the Act as amended by the Set¬ 
tlement of War Claims Act of 1928 was not even 
remotelv affected bv Resolution 53. 

The court below has, as did the lower courts in 
the case of Lynch v. United States, 292 U. S. 571, 
where the Supreme Court held that Congress had 
no power to annul a war risk insurance contract 
(See discussion under Point XII), confused the 
“right" and the “remedy''. As in the Lynch case, 
so also in this case, there is involved the question 
of a contract and the right is one of contract; the 
remedy is that of bringing suit. This case is even 
stronger than the Lynch case. In the Lynch case 
it was held that the intent of Congress was to de¬ 
prive the plaintiff of his rights under a war risk 
policy even though the repealing clause referred to 


“all laws granting or pertaining to yearly!re¬ 
newable term insurance’’, 

whereas in this case there is not even a suggestion 
of a repeal of any law providing for suit. 

The court below is incorrect in saying that Con¬ 
gress has full power to dispose of enemy property. 
It had such power, but gave it up by returning jhe 
seized property to its former owners. This is the 
very power which Congress reserved to itself! in 
Section 12 of the original Trading with the Enehiv 
Act referred to on page 16 of this brief. 

The court below says: 

“* * * and make such changes in regard to that 
disposition as may from time to time seem Ad¬ 
visable.” 

i 

Certainly it cannot be contended that after the 
property had been actually delivered to the former 
owner thereof that Congress could enact a resolu- 
tion to deprive the former owner of the property! so 
returned. 

i 

It certainlv cannot make anv difference whether 
the property is physically returned or directed to 
be returned. Once title has vested in the former 

j 

owner Congress can no longer authorize an act I of 

confiscation of said property. If Congress had not 

in the Settlement of War Claims Act disposed jof 

the property then Congress would have the power 

to change the disposition thereof, but having oijce 

vested title in the former owner it cannot make ahv 

I “ 

changes in what is already a fait accompli. 

The entire question at issue is whether bv tjhe 
Settlement of War Claims Act Congress did riot 
make a disposition of that property. The question 
is: What was the disposition of that property? lit 
was a disposition of Congress re-vesting title in tjie 
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former owner thereof. Having made such disposi¬ 
tion Congress cannot hold hack for the benefit of 
the United States, the property, ownership of which 

has been revested in its former owner bv the Set- 

«> 

t lenient of AYar Claims Act. 


POINT II. 

Tlie purpose, intent, and policy of 
Congress, agreeable with, the unbroken 
pcJLicy cf tiis United States has always 
been to return enemy property to the 
owners thereof. 


That all properly seized, under the provisions of 
the Trading with the Enemy Act, and belonging to 
enemy owners, was, under the provisions of that 
Act, subject to the will and control of Congress, 
there can be no question. Such property was to 
‘*l>e safelv held and administered” bv the Alien 
Property Custodian, who was “vested with all of 
the powers of a common-law trustee in respect of 
all property” and “after the end of the war any 
claim of any enemy * * * to any * * * property re¬ 
ceived and held bv the Alien Property Custodian 
or deposited in the United States Treasury, shall 
be settled as Congress shall direct” (Sec. 12, Trad¬ 
ing with Enemy Act). 

But, whatever power of disposition was enjoyed 
by Congress' under the Act, it is a certainty that, 
at least prior to Public Resolution 53 of June 27, 
1034, the every intent and action of Congress was 
to merely hold and administer the property for the 
owners thereof with the constant intent and pur¬ 
pose that the owners of the property, who were 
enemies when it was seized, should, when they 
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ceased to be enemies and in the fullness of tinie, 
receive it back with the accretions thereto. 

The real intent and purpose of Congress becomes 
of vital importance in this case where the Govern¬ 
ment is contending, in practical effect, that ion 
June 27, 1934, more than sixteen years after tjlie 
seizure of the property and nearly sixteen years 
after the close of hostilities and more than thirteen 
years after the formal declaration of the end of tjlie 
war, Congress has, in practical effect, confiscated 
the property and where the Government is further 
contending that the power of confiscation not exer¬ 
cised during and for many years after the war 
could be exercised, on June 27, 1934, on and as jto 
property in and to which Congress had previously 
nlven the owners vested rights. 


(a) The Intent and Purpose of the Executive 
Department was not to Confiscate Enemy Prop¬ 
erty. 


On February 8th, 1917, two months before t^ie 
United States entered the war, the Secretarv of 
State issued a statement, with Presidential sanc¬ 
tion, at a time when Germans and Austrians we|*e 
beginning to withdraw their property for fear qf 
its seizure in the event of war with their countries. 
This statement was as follows: 

“It having been reported to him that thet L e 
is anxiety in some quarters on the part of per¬ 
sons residing in this country who are the sub¬ 
jects of foreign states lest their bank deposits 
or other property should be seized in the evefit 
of war between the United States and a for¬ 
eign nation, the President authorizes the state¬ 
ment that all such fears are entirely un¬ 
founded. The Government of the United 
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States will in no circumstances take advan¬ 
tage of a state of war to take possession of 
property to which international understand¬ 
ings and the recognized law of the land give it 
no just claim or title. It will scrupulously re¬ 
spect all private rights alike of its own citizens 
and of the subjects of foreign states” (Italics 
ours.) 

This was, therefore, a specific promise to Ger¬ 
man owners to protect them if they allowed their 
property to remain here. 

"When the act known as the “Trading with the 
Enemv Act” was under consideration, Hon. Robert 
Lansing, Secretary of State; Hon. William C. Red- 
field, Secretary of Commerce: Hon. Charles War- 
ren. Assistant Attorney General, and Dr. Edward 
E. Pratt, chief of the Bureau of Foreign and Do¬ 
mestic Commerce of ihe Department of Commerce, 
under whose direction the act was drawn, appeared 
before the Committee on Interstate and Foreign 
Commerce, and on May 29, 1917, explained its ob¬ 
ject (Hearings, p. 13). Secretary Redfield, who 
spoke for Secretary Lansing in this matter, said 
in his presence: 

‘‘The creation of an alien property custo¬ 
dian is a novelty and is in line with that same 
effort toward equity which impels us to indi¬ 
cate an earnest desire to show to the people 
with whom, unfortunately, we are engaged in 

» t c 1 o 

war that here is the opposite of confiscation and 
here is the opposite of requisition.” 

(b) The Intent and Purpose of Congress was 
not to Confiscate Enemy Property even under the 
Trading with the Enemy Act. 

1. When the Trading with the Enemy Act was 
originally enacted the report of the Committee on 
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Commerce, 65th Congress, 1st Session, Report |Xo. 
113, contained the following statement: 

“* * * Under the old rule warring nations 
did not respect the property rights of tljieir 
enemies, but a more enlightened opinion Pre¬ 
vails at the present time, and it is now thought 
to be entirely proper to use the property of 
enemies without confiscating it; * * * 

“While the theory on which the bill! is 
drafted is that enemy property shall be pro¬ 
tected and utilized, but not confiscated, the 
ultimate disposition of the enemy property re¬ 
ceived and held by the Government is left ien- 
tirely to Congress, and provision is made tjliat 
after the end of the war enemy claims to such 
property ‘shall be settled as Congress sljall 
direct’.” 

2. And, agreeable with the intent of Congress, as 
expressed by the Committee, not one word \yill 
be found in the Trading with the Enemy Actj of 
October 6, 1917 which even suggests confiscation. 
On the contrary, the whole frame and substance 
of the Act expresses a contrary intent. The prop¬ 
erty was to be seized and held by a Custodian, 
who was to hold, administer, and account for the 
property until Congress should “direct” the settle¬ 
ment of “any claim of any enemy” to the property. 
Careful and elaborate provision was made for the 
care and custody of the property or of its equiva¬ 
lent. It could have been of real use to this country 
in financing the war and it could have been made 
available for such essential use by a simple act of 
confiscation. But, desirable and helpful as it 
might have been, Congress steadfastly adhered j to 
the ideals and policies of this country not to con¬ 
fiscate property, but merely make it unavailable!to 
our enemies in war against us by seizing and hold¬ 
ing it to the end that when they ceased to jbe 


j 

j 
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enemies, it could and would, in accordance with 
American ideals, be returned to the owners thereof. 


3. And the Courts have consistently held that 
although the power existed in Congress to confis¬ 
cate enemy property, Congress, not only did not 

i _ 

exercise the power in the Trading with the Enemy 
Act, but held to its purpose therein expressed not 
to confiscate it. So in the case of Commissioner of 
Internal Rereiiuc v. Stearns, 65 F. (2d) 371, cer¬ 
tiorari denied October 16,1933, 54 S. Ct. 90. There 
the Alien Property Custodian on .January 3, 1918, 
had seized property belonging to one Hieronymus, 
the taxpayer's testator who was a German citizen 
and who died on December 23, 1918. The property 
was returned to Stearns, the administrator c.t.a. of 
the estate of Hieronymus towards the end of 1928. 
The question was whether the tax “base" for the 
purpose of determining gain or loss in the event of 
sale should be fixed as of the date of the return of 
the property or as of the date of the death of the 
former owner. Had not the property been seized by 
the Custodian the law would have required it to be 
fixed as of the date of death. Stearns contended it 
should be fixed as of the date of the return of the 
property. The Circuit Court of Appeals, holding 
otherwise, stated as follows at page 374: 


“There remains the question of the proper 
time at which to fix the ‘base'. Had the Alien 
Property Custodian not intervened, the second 
sentence of section 113 (a) (5), Revenue Act 
1928, 26 U. S. C. A. §2113 (a) (5), would 
have fixed it as of December, 1918, when the 
testator died. But the property was already 
in the Custodian's possession, seized by him 
nearly a year before. If the seizure had been 
confiscation, and the return by Congress a 
cession back of property of the United States, 


13 


Stearns, who as administrator was ‘the de- 
cedent's estate', would have acquired nothing 
from the ‘decedent'; the property would pave 


come from the United States. However 
seizure was not a confiscation. True 


> i 


the 
the 

power to seize rested upon the constitutional 
power of Congress to make ‘captures on {land 
and water’, clause 11, § 8, art. 1, U. S. Con¬ 
stitution; Stoehr v. Wallace, 255 U. S. 1239, 
242, 41 S. Ct. 293, 05 L. Ed. 004. But Con¬ 
gress was not bound to go the whole way; it 
might sequester without confiscating. The 
frame of the act did indeed leave the meaning 
somewhat uncertain. Apparently seizure 
changed ‘title'; it was the substitute forj the 
voluntary act by which the property might be 
‘conveyed, transferred, assigned, delivered), or 
paid over’. Section 7 (c), Trading with| the 
Enemy Act, as amended by Act Xov. 4, 1913 
(50 U. S. C. A. Appendix, § 7 (c). The Cus¬ 
todian had the powers of ‘a common-law trus¬ 
tee’, § 12, as amended by Act March 28, lj)18, 
§ 1 (50 U. S. C. A. Appendix § 12), which can¬ 
not without undue strain be supposed to| go 
without the legal title on which such powers 
ordinarily depend. But even though we grant 
so much, the beneficial interest need not fifiss, 
and section 12 itself shows that there wan j no 
purpose at the lime that it should; for it was 
enacted that all enemy claims to ‘property^ re¬ 


ceived and held * * * shall be settled as Con¬ 
gress shall direct’. Xo doubt the poweri to 
confiscate was held in reserve, but it was \not 
exercised and might never be. In fact it never 
was, except in small part. That this was jthe 
general intent, the reports of the two Houses 
amply disclose. House Reports, S3; Senate 
Reports, 113; 85th Congress, 1st Session. 
Such was the general understanding. ‘Post¬ 
war International Law’, John Bassett MoOre, 
27 Col. L. Rev. 400, 408. The contrary would 
have violated international usage of at lqast 
one hundred years.” (Italics ours.) 


i 

! 


i 

i 
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In Techt v. Hughes, 22!) X. Y. 222, Judge Car- 
dozo stated at pages 244, 245: 

‘‘The plaintiff is a resident: but even if she 
were a non-resident, and were within the hos¬ 
tile territory, the policy of the nation would 
not divest her of the title whether acquired 
before the war or later. Custody would then 
be assumed by the alien property custodian. 
The proceeds of the property, in the event of 
sale, would be kept within the jurisdiction. 
Title, however, would be unchanged, in de¬ 
fault of the later exercise bv Congress of the 
power of confiscation (40 Slat. cli. 106, pp. 
416, 424), now seldom brought into play in 
the practice of enlightened nations (2 West- 
lake Int. L. 46, 47; Brown v. U. aS’ v 8 Cranch. 
110). v 


(c) Congress Consistently Adhered to its Policy 
and Purpose of not Confiscating the Property. 

As is well known. Congress verv earlv after the 
cessation of hostilities, began, by legislation, the 
direction of the return of property to former enemy 
owners. It provided for return of property to 
American wives of Germans; for the return to citi¬ 
zens of Czechoslovakia and other countries, who 
were, at the times of seizure citizens of Austria- 
Hungary and, therefore, enemies; and for the re¬ 
turn to rnanv others in like circumstances. 

%> 

All of these Acts of Congress evidence a deter¬ 
mined policy Of Congress to deal with the property 
as property of those to whom it belonged when 
seized and not to confiscate it. But, if there were 
any doubt of that policy of Congress, it was cer¬ 
tainly and effectively dispelled in 1923 when Con¬ 
gress enacted 1 the Winslow Act (Act of March 4, 
1923), 42 Staf. 1511, in which it directed the re¬ 
turn of property up to $10,000.00 to each and every 
owner thereof, including German owners and fur- 
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tlier provided that income up to §10,000.00 per year 
on property held by the Custodian should be there¬ 
after paid to each owner thereof, including Gernjian 
owners. Surely the Winslow Act evidenced j no 
intent to confiscate and surely, too, it evidenced 
beyond question the purpose of Congress to hold 
and administer the property for the owners and to 
ultimately return all of it and its accretions to the 
owners. 

| 

(d) The Contention of the Government as to 
the Treaty of Berlin. 

The Government in its argument below strongly 
stressed the Treaty of Berlin (U. S. Stat. L. Yol. 
42) and other matters preceding the Settlement of 
War Claims Act as conferring upon the United 
States the right of confiscation. As a matter j of 
fact that right existed without it being conferred 
bv a treatv and as an inherent right of the United 
States during the war as to seize private enejmy 
property. All of that, however, is clearly immate¬ 
rial in view of the fact that the United States, 
though having that power, definitely declined! to 
exercise it when it passed the Settlement of T^ar 
Claims Act. j 

(e) The Contention of the Government as to 
the Recital in Public Resolution 53 of the Joint 
Resolution of July 2, 1921. 

Counsel for the Government in his argument be¬ 
low stressed the recital in the preamble of the Joint 
Resolution, of another Joint Resolution, which 
was approved July 2, 1921, known as the Knpx- 
Porter Resolution, 41 Stat. 1359, which again pro¬ 
vides that the seized property shall be retained by 

i 

I 

I 


i 

i 
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the United States, but lie failed to point out the 
modifying language— 

**except aJs shall have been heretofore or spe¬ 
cifically hereafter shall be provided by law” 
(Italics ours.) 

It needs no argument to show that when seven 
years after the date of such Joint Resolution of 
1921 Congress passed the Settlement of War Claims 
Act, that Act constituted one of the exceptions men¬ 
tioned in the Joint Resolution, so that its neces¬ 
sary effect was that it was thereby “provided by 
law" that such property, to the extent to which its 
return was ordered, thereby should no longer be 
held bv the United States. 

POINT III. 

Tlie purpose and intent of the Settle¬ 
ment of War Claims Act of 1928 was to 
revest title in and return to the owners 
thereof the property and thus carry out 
the consistent policy of the United 
States in dealing; with enemy property 
and the consistent policy of Congress in 
dealing with this property. 

Section 12 of the original Trading with the 
Enemy Act provides as follows: 

“After the end of the war anv claim of anv 

V %> 

enemv or of an allv of enemy to anv money or 
other property received and held by the alien 
property custodian or deposited in the United 
States Treasurv, shall be settled as Congress 
shall direct : * * * ” 

In compliance with this provision of the original 
Trading with the Enemy Act, Congress has directed 
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the return of the property to the former owners 
thereof. 

In providing* for the return of this property 
under the Settlement of War Claims Act, Congress 
carried out its definitive policy of non-confisca¬ 
tion, as its verv title states, viz.: ‘‘for the ultimate 
return of all property held by the Alien Property 
Custodian". It is true that under Section i2 of 
the Trading with the Enemy Act the Alien prop¬ 
erty Custodian was vested with the rights of a loom- 
mon-law trustee and could dispose of the property. 
The proceeds thereof, however, were to be held by 
the Custodian to be disposed of as Congress shall 
direct. 

In order to carry out this policy the enactment 
of the Settlement of War Claims Act had fojr its 
chief aim the return of the property to its o\yner. 
This was the disposition contemplated by Section 

12 of the Trading* with the Enemv Act when brig- 

inallv enacted. i 

* 

In other words, this was the method which Con¬ 
gress directed for the final settlement of anv claim 
for any property seized by the Custodian. Tjhus, 
by the Settlement of War Claims Act, as its ljame 
indicates, Congress made its direction for the final 
disposition of the property and to the extent of 
S0% disclaimed any interest in the property. 

That the object of Congress was to causej the 
immediate return of the property follows from the 
historical background behind the Settlement of 
War Claims Act, to wit, the always dominant 
motive of Congress to recognize the rights of| the 
owner and avoid the stigma of confiscation. 

The report of the Committee on Finance of] the 
Senate (70th Congress, First Session, Report] No. 
273) reporting the Settlement of War Claims ]Act 
of 1928, throws much light on this. At paged 12- 

13 it is said: 
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“The text of the trading with the enemy act 
as originally enacted, the reports of the com¬ 
mittees accompanying the bill, the discussion 
on the lioor of both Houses of Congress, and 
numerous court decisions under the original 
act, clearly indicate that the act contemplated 
sequestration rather than confiscation. The 
amendment of March 28, 191S, however, broad¬ 
ened the powers of the Alien Property Custo¬ 
dian so a^ to include the right to manage or 
sell the property ‘as though he were the abso¬ 
lute owner*, and in the so-called Chemical 
Foundation case decided by the Supreme Court 
on October 11, 1920, the Supreme Court held 
that when any of the property was sold the 
former enemy owners were deprived of all 
rights in the property and in the proceeds de¬ 
rived from the sale. Though it was unneces¬ 
sary for the purposes of this particular deci¬ 
sion, the language of the court is broad enough 
to be open to the construction that the seizure 
of property under the authority of the trading 
with the enemy act, as amended, together with 
the applicable treaty provisions, deprived the 
owner of all rights, whether or not the property 
was sold, and that the property was virtually 
confiscated. 

“It is to be noted, however, that even if the 
property should be held to have been confiscated 
(under the dictum of this decision), in spite 
of the clear intent of Congress to the contrary, 
Congress nevertheless has retained at all times 
absolute authority over this property and 
could at any time not only return it to the 
original owner but declare it to be held for 
the benefit of and for ultimate return to the 
original owner. This is apparently just what 
Congress did under the terms of the Winslow 
Act in providing that $10,000. of the principal 
shall be returned to each individual owner, 
and that thereafter the earnings or interest on 
the property remaining in the hands of the 
Alien Property Custodian shall be paid to the 
owner annually up to the sum of $10,000. So 



19 


i 

! 


that notwithstanding the undoubted power of 
Congress to confiscate, reaffirmed in the Chem¬ 
ical Foundation case. Congress not onlvj has 
refused to exercise that power up to the prqsent 
time but has clearly by legislation assertejl its 
policy to be the very contrary of contiscatijon.” 

I 

i 

Mr. Green, now Judge Green, when he I was 
Chairman of the House Wavs and Means (Pom- 
mittee, at the time of the passage of the Settlement 
of War Claims Act, said as follows (TOtli Con¬ 
gress, 1st Session, Keport No. 17) : 

i 

“The situation is an extraordinarily Com¬ 
plex and difficult one to solve with justice to 
all concerned. If nothing is done—that isp, if 
the United States retains the alien property 
until American claims have been satisfied |tnd 
retains the ships without compensation thhre- 
for—both German and American claimants 
will suffer practical confiscation of tljieir 
property or rightful claims, for the loss of jthe 
use of property over as long a period asj 05 
or 70 years is clearly not very different fifom 
complete loss in so far as this and the njext 
generation are concerned. Moreover . should 
the United States Government retain the ships 
without paying compensation therefor , \lie 
value of the ships must he credited to Germany 
on our reparation account and the fund avail¬ 
able for the payment of American claimants 
will be diminished by that amount and miaht 
well be reduced by nearly one-half, etc.” 
(Italics ours.) I 

i 

I 

i 

And we call particular attention to the words jwe 
have italicized in our quotation from Ju^ge 
Green as indicating that if the United States lijad 
not under the Settlement of War Claims Act pro¬ 
vided for claims of the German shipowners jit 
would have had to credit the same amount to Ger¬ 
many on our reparation account. In fact it would 
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probably have had to credit much more than under 
the Settlement of War Claims Act because by that 
Act the claimants against the United States for 
ships, radios, etc. voluntarily agreed to scale their 
claims down in the aggregate to §100,000,000. 
(Section 3 (e) of the Settlement of War Claims 
Act), which otherwise might have been much 
larger. And! indeed this was one of the benefits 
that the United States obtained through the Settle- 
men of War Claims Act which is now attempted to 
be affected bv the Joint Resolution under con- 
sideration. 

We further call attention to Judge Green’s state- 
ment that 

“ * * * the loss of the use of property over 
as long a period of 05 or TO years is clearly 
not very different from complete loss or con¬ 
fiscation. 77 


POINT IV. 

By the Settlement of War Claims Act 
of March 10, 1928, Congress definitely, 
finally and conclusively carried out the 
policy of non-confiscation and defi¬ 
nitely, finally, and conclusively gave to 
the owners of the property a right to 
the immediate return of eighty per 
cent, of their property. 

(a) The Statute and Plaintiff-Appellant’s Com¬ 
pliance therewith. 

The Settlement of War Claims Act (45 Stat. 
254), which is entitled— 

“An Act to provide for the settlement of cer¬ 
tain claims of American nationals against 



Germany, Austria, and Hungary, and of nla- 
tionals of Germany, Austria, and Hungary, 
against the United States, and for the ultimajte 
return of all property held by the Alien Prop¬ 
erty Custodian.”, j 

contains an amendment to Section 9 of the Trading 
with the Enemv Act. 

Section 11 of the Settlement of War Claims A|ct 
provides that subsection (b) of Section 9 of tpe 
Trading with the Enemy Act should be amended 
so that subsection (b), omitting immaterial partis, 
shall read as follows: 

“(b) In respect of all money or other prop¬ 
erty conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian j>r 
seized by him hereunder and held by him or bv 

v eft. 

the Treasurer of the United States, if the 
President shall determine that the owner 
thereof at the time such money or other prop¬ 
erty was required to be so conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien 
Property Custodian or at the time when lit 
was voluntarily delivered to him or was seized 

bv him was— 

* 

* * * 

“(13) A partnership, association, or other 
unincorporated body of individuals, having its 
princi 
any c 

Austria-Hungary, or a corporation organized 
or incorporated within any country other than 
Austria, Hungary, or Austria-Hungary, and 
that the written consent provided for in sub¬ 
section (m)* has been filed, 

* * * 

_ 

♦Note 

Subsection (m) of Sec. 9 referred to in paragraph (13) above, 
is a provision of the Trading with the Enemy Act as amended by 
the Settlement of War Claims Act. providing as follows, omitting 
the immaterial parts: 

“(m) No money or other property shall be returned und^r 
paragraph (12), (13), (14), or (16) or subsection (b) br 


ipal place of business at such time within 
ountrv other than Austria, Hungary, or 
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“Then the President, without any applica¬ 
tion briny made therefor, may order the pay¬ 
ment. conveyance, transfer, assignment, or de¬ 
livery of such money or other property held 
by the Alien Property Custodian or by the 
Treasurer of the Cnited States, or of the inter¬ 
est therein to which the President shall deter¬ 
mine such person entitled, either to the said 
owner or to the person by whom said property 
was conveyed, transferred, assigned, delivered, 
or paid over to the Alien Property Custodian; 
{Italics ours.) 


•X- * •* 


These provisions are followed by subsection (c) 
of Section 9 of the Trading with the Enemv Act as 
amended by the Settlement of War Claims Act, 
which section reads as follows: 

‘‘(e) Any person whose money or other 
property the President is authorized to return 
under the provisions of subsection (b) hereof 
mav tile notice of claim for the return of such 
money or other property, as provided in sub¬ 
section (a) hereof, and thereafter may make 
application to the President for allowance of 
such claim and or may institute suit in equity 
to recover such money or other property, as 
provided 1 in said subsection, and with like 
effect. * * * v 

Therefore subsection (c) authorizes former enemv 

owners to proceed under subsection (a) of Section 

9 of the Trading with the Enemv Act, which there- 

tofore had been confined to non-enemv claimants. 

*. 


under subsection (g) or (n) or (to the extent therein pro¬ 
vided) under subsection (p). unless the person entitled thereto 
files a written consent to a postponement of the return of an 
amount equal to 20 per centum of the aggregate value of such 
money or other property (at the time, as nearly as may be, 
of the return) as determined by the Alien Property Custodian, 
and the investment of such amount in accordance with the 
provisions of section 25.” 

Section 25 provides for the investment out of the funds held by 
the Alien Property Custodian by the Treasurer of the United 
States in one or more participating certificates issued by the 
Secretary of the Treasury in accordance with the provisions of 
that section. 
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Subsection (a) of Section 9, omitting the imma¬ 
terial parts, provides: 

“That any person not an enemy or ally of 
enemy claiming any interest, right, or titlej in 
any money or other property which may lnjive 
been conveved, transferred, assigned, deliv- 
ered, or paid to the Alien Property Custodian 
or seized bv him hereunder * * * may file with 
the said custodian a notice of his claim unfler 
oath and in such form and containing shell 
particulars as the said custodian shall require; 
and the President, if application is made there¬ 
for by the claimant, may order the payment, 
conveyance, transfer, assignment, or delivery 
to said claimant of the money or other prop¬ 
erty so held by the Alien Property Custodian 
or bv the Treasurer of the United States, * * *. 
If the President shall not so order within sifcty 
days after the filing of such application | or 
if the claimant shall have filed the notice! as 

i 

above required * * * said claimant may insti¬ 
tute a suit in equity in the Supreme Co^irt 
of the District of Columbia * * * to establish 
the interest, right, title * * * so claimed, find 
if so established tile court shall order the }{oy- 
meat, conveyance, transfer, assignment, or jde- 
liverv to said claimant of the monev or other 

«L/ «/ 

property so held by the Alien Property Cus¬ 
todian or bv the Treasurer of the United Stdtes 
* 

or the interest * * (Italics ours.) 

In other words we have a direction for the im¬ 
mediate return of the property, seized by the Cus¬ 
todian, to its German owners, providing they cion- 
sent to the postponement of the return of an 
amount equal to 20% of the property. 

In this case, in paragraph 9 of the complaint ^R. 
3) it is alleged that the plaintiff-appellant has filed 
a notice of claim containing such particulars as 
required by law, which means that the plaintiff- 
appellant has filed a consent under subsection (m) 

l 


I 
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of Section 9 of the Trading with the Enemy Act 
to the postponement of the return of an amount 
equal to 20% of the value of tlie property seized. 
In view of the statutory direction that the Court 


“shall" order the payment, if the President does 
not, it is perhaps unnecessary to contend that the 
word “may", which is to he found in the conclud¬ 
ing paragraph of Section 1) stating that the ‘‘Presi¬ 
dent, without any application being made therefor, 
may order the payment, * * *", or in subsection 
(a) stating that “the President, if application is 
made therefor by the claimant, may order the pay¬ 
ment, * * must be regarded as mandatory* 
because if the President does not return the prop¬ 
erty the Supreme Court of tin* District of Columbia 
is required to direct the return of the property for 
it is stated in subsection (a) that the “ court shall 


order the payment " to the claimant. 

In other words, the Court is directed bv this leg- 
islation to return the property if the President does 
not return it through the Custodian administra¬ 
tively. Thus the former enemv owner is entitled 
to receive from the court, when his action is 


brought, a direction for the immediate return of 


his property provided he tiles the consent to the 
postponement of the return of the 20%. 

It follows from the above that the plaintiff-ap¬ 
pellant herein was, on March 10, 1928, entitled to 
the return of the property formerly belonging to it 
and seized bv the United States Government. 


*XOTE 

It has been frequently held that the word “may” must be inter¬ 
preted as meaning '‘shall” or “must” if it appears that the public 
interest or individual rights require that it should be. ( Supervisors 
v. United States. 4 Wall. 435: Fidelity & Casualty Co. of Nciv 
York v. Bright man. 53 F (2d) 161, 167; Michaclson v. United 
States. 266 U. S. 42. 45 S. Ct. 18.) 

The whole act was a provision giving claimant owners the legal 
rigle to the leturn of their property, on consenting to the tempo¬ 
rary withholding of 20%. Payment by the Custodian was not dis¬ 
cretionary, but mandatory. 
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Being entitled to such immediate return tlije 
question arises—How can Congress, having directed 
such immediate return, 95% having already beep 

i 

returned, deprive the plaintiff-appellant, part owndr 
of the remaining 5%, of that which it has thus 
recognized as plaintiff-appellant's property? (Sde 
Reports of Alien Property Custodian, II.R. Dot?. 
543, 1930 and H.R. Doc. 133, 1933.) j 

After March 10, 192S the Alien Property Custo¬ 
dian no longer held the property, for the ret min 
of which this suit is brought, for the United States 
but for the exclusive benefit of the plaintiff-appel¬ 
lant. The capacity of the Alien Property Custo¬ 
dian was definitelv changed bv the Settlement Of 
War Claims Act of 192S. i 

Upon the enactment of the Settlement of War 
Claims Act the owners of the property seized were 
given the right to the immediate possession 6f 
their property upon submitting proper proof of 
ownership and consent to the temporary withhold¬ 
ing of 20% thereof. From their property the Alien 
Property Custodian was authorized to withhold 
only 20% (temporarily), taxes and the amount <pf 
“necessary expenses". 

In the complaint it is alleged (Par. 10, R. 3) 
that prior to the commencement of the action tl^e 
Alien Property Custodian determined that the 
plaintiff-appellant herein was the owner of said 
property and entitled to the return of said property 
as provided by the Trading with the Enemy Apt 
as amended by the Settlement of War Claims A<jt. 

It is clear, therefore, that plaintiff-appellant, 
having complied with all the provisions of the A<Jt, 
was, under the Act, entitled to the immediate ife- 
turn of eighty per cent, of its property. 
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(b) The various provisions of the Settlement 
of War Claims Act indicate that the United States 
Government intended to part with every and all 
interest in the seized property except the 20% 
“temporarily™ withheld and the amount reserved 
for expenses. 

Numerous provisions of the Trading with the 
Enemv Act as amended bv the Settlement of War 
Claims Act, indicate that Congress intended to 
surrender all of the rights of the United States 
Government in and to the property seized. 

Thus by Section 25 (e), added to the Trading 
with the Enemv Act bv Section 10 of the Settle- 
ment of War Claims Act, the Secretary of the 
Treasury was directed to issue to the Custodian 
5% interest bearing certificates representing such 
20% deductions, and -.also non-interest bearing 
certificates representing the claimants’ interest 
in the so-called unallocated interest fund, which 
included accumulated interest derived prior to 
March 4, 1923 from invested cash of former ene¬ 
mies, the repayment of which was postponed. (See 
Sec. 28 of the Settlement of War Claims Act.) 

Section 25 (e) subdivision (2) contains the fol¬ 
lowing provisions with regard to these participat¬ 
ing certificates: 

“(2) Such certificates shall not be transfer- 
rable, except that the Alien Property Cus¬ 
todian may transfer any such participating 
certificate evidencing the interest of a sub- 
stantiaT number of the owners of the money 

V 

invested, to a trustee duly appointed by such 
owners /’ 

The evident purpose of this provision was that 
the owners 1 could obtain from some bank or 
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bankers, or other persons, advances upon the secur¬ 
ity of these certificates. This is the strongest Evi¬ 
dence that Congress intended to divest the United 
States (Government completelv of any interestl in 
the property, not only that returnable outright, 
but even that “temporarily" withheld. It must 
be remembered that the fund of some §35,000,000 
representing the 20% “temporarily” withheld from 
its recognized owners, was paid into the Special 
Deposit Account for distribution to the American 
claimants, so that this monev was not actually jre- 
tained by the United States. The expression “tem¬ 
porarily" withheld appears also in Section 25. j 
Section 25 (a) subdivision (2) contains the fol¬ 
lowing sentence: 

“(2) When in the case of anv trust Written 
consent under subsection (m) of section; 9 
has been tiled, an amount equal to the portion 
of such trust the return of which is temporarily 
postponed under such subsection shall be cred¬ 
ited against the investment made under para¬ 
graph (1) of this subsection.'’ 

Thus, the retention of 20% was only a “temporary” 
matter, whereas the balance of S0% was to be Re¬ 
turned immediately. 

By Section 9 (m), added to the Trading wjth 
' the Enemy Act by Section 14 of the Settlement 
of War Claims Act, it is provided that claimants 
of designated classes before receiving their prop¬ 
erty must “consent to a postponement of the Re¬ 
turn of an amount equal to 20 per centum of tjtie 
aggregate value thereof”. Therefore the “amounts 
so deducted shall be returned to the persons En¬ 
titled thereto as provided in subsection (f) of 
section 25.” | 

By Section 30, added to the Trading with t}ie 
Enemy Act by Section 15 of the Settlement of 
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War Claims Act, i,t is provided that any property 
returnable under subsection (b) or (n) of section 
9 of the Trading with the Enemy Act, which in¬ 
cludes property of former enemy owners, shall be 
subject to attachment on suits brought against the 
owners. 

If, therefore, the 80 per cent, was attachable by 
third parties, there can be no doubt that it was 
property rested in the Germans. For, if the United 
States had reserved even the faintest rights thereto, 
it could not have been attached as property of the 
Germans. 

By Section 24 (b), added to the Trading with 
the Enemy Act by Section 18 of the Settlement 
of War Claims Act, it is provided that income, 
war-profits, excess-profits, or estate taxes imposed 
by any Act of Congress, shall be computed as if 
the property had not been seized by the Custodian 
but had been held at all times by the alien owners 
themselves. 

These provisions are a clear demonstration that 
Congress recognized the rights of the aliens as 
owners of the property, and that they were to be 
vested, upon the passage of the Act, with complete 
owners' interest in the property returned. 

i 

(c) The reservation of the right to tax ex¬ 
penses, far from indicating that Congress intended 
to withhold the immediate beneficial title from 
the former alien enemy owners, is definite proof 
that, except as to such expenses, Congress relin¬ 
quished all dominion as to the 80 %. 

Section 24 of the Trading with the Enemy Act 
authorized the Custodian to pay the expenses in¬ 
curred in obtaining and administering the prop¬ 
erty taken and held by him, and required payments 
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to be made out of the property in respect to which 
expenses were incurred. The Act of May 16, l(92S 
(45 Stat. 574), directed that all expenses of |the 
Custodian’s office, including his compensation, 
“should be paid from interest and collection^ of 
trust funds and other property under his contiiol.” 
Under the Act of March 4, 1923 (Winslow Resolu¬ 
tion) there was released to each of the German 
owners $10,000 of principal, and income notj ex¬ 
ceeding $10,000 annually thereafter, less l c /c of] the 
amounts paid out between March 4, 1923 and j No¬ 
vember 1, 1927, and 2% of those paid after j the 
date last mentioned. 

In the Independent Offices Appropriation Act 
for 1935, passed March 28, 1934 (Public No. 141, 
73rd Congress, 2nd Session), there was a provision 
that— 

“No claim shall be filed * * * nor shall hny 
suit be instituted or maintained against the 
Alien Property Custodian or the Treasure^ of 
the United States, or the United States, under 
any provisions of law by any person who (was 
an enemy or allv of enemv as defined in the 
Trading with the Enemy Act, as amended * * * 
nor judgment entered in any such suit hereto¬ 
fore or hereafter instituted, for the recovery 
of any deduction or deductions heretofore or 
hereafter made by the Alien Property Custo¬ 
dian from money or properties, or income 
therefrom, held by him or by the Treasure^ of 
the United States hereunder, for the general or 
administrative expenses of the office of the 
Alien Property Custodian.” 

In other words, the history of the legislation^ set 
forth under this Point, indicates that Congress 
undertook merely to appropriate from the prop¬ 
erty seized, so far as might be necessary, the amount 
of the expenses incurred in the administratioh of 
the property by its trustee, the Custodian. 


i 
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Thus, Congress lias made three reservations as to 
the 80% returned ; First, there must be a consent 
as to the temporary retention of 20% : second, the 
reservation as to taxes; and third, the reservation 
as to expenses of administration. 

The enumeration of these specific reservations 
shows that thereby Congress intended to exhaust 
and did exhaust the reasons for which it undertook 
to continue any dominion whatever over the prop¬ 
erty, and emphasizes the definite relinquishment of 
any other claim to the property. 

In the case of Woodson v. Deutsche G. und S. 
Scdieideanstalt, 202 U. S. 440, 54 S. Ct. 804, the 
United States Supreme Court recognized that Con¬ 
gress intended to make these reservations for the 
payment of expenses, because there had been an 
express reservation in the original Trading with the 
Enemy Act, and in the Act of March 4, 1023 and 
the Act of May 16, 1028, and therefore held that 
as to the 2% retained for the expenses there was 
no vested right infringed. On this subject the Su¬ 
preme Court of the United States said as follows 
(pp. S05, 806) : 

“The original act, coupled with the later Acts 
of March 4, 1023, and May 16, 1028, plainly 
discloses a reservation to Congress of power 
to appropriate the property seized or its pro¬ 
ceeds, as far as might he deemed necessary, to 
the payment of expenses incurred in the seizure 
and subsequent administration. The funds 
here in question are proceeds which were de¬ 
ducted for that purpose when payments were 
made from time to time to the enemy owner. 
As respects property or proceeds so retained 
by the Custodian there is no room to doubt 
that Congress had full power to cause it to be 
applied to the payment of such expenses. And, 
of course, Congress had ample power to ratify 
deductions made by the Custodian to cover 
such expenses. This is in effect what was 


done by the Act of March 28, 1934. Truq, it 
forbade the commencement or maintenance of 
a suit to recover funds so deducted, but ibis 
merely reflects and emphasizes the purpose to 
sanction and ratify the deductions by the (jhis- 
todian, and in such circumstances does |not 
deprive the respondent of any vested interest.” 
(Italics ours.) 


The necessary inference, from the fact that the 
Supreme Court of the United States held that! be¬ 
cause of the original reservation in the Trading 
with the Enemv Act, and in the Acts of March 4, 
1923 and May 16, 1928 there had been these reser¬ 
vations, is that the owners were entitled to the re¬ 
turn of the balance of the property not thus i re¬ 
served for expenses, and, therefore, as to the bal¬ 
ance these owners must have a vested interest. | 

It is only with respect to the reservations made 
by Congress that the Supreme Court held there was 
no vested interest. As to the balance the Supreme 
Court opinion implies that the owners have a vested 
interest. This confirms the conclusion which ^lie 
legislative history of the transaction amply demon¬ 
strates. 


POINT V. 


The Settlement of War Claims Act 
having vested in the former owners an 
immediate right to the return of their 
property pursuant to recognized inter¬ 
national law, which does not pern^it 
confiscation, the recognition of th0se 
rights was not a mere act of grace bnt 
the performance of a legal and moxtal 
duty. 

We have in the previous Points indicated that it 
was the intention of Congress that the Genfian 
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owners should obtain the immediate return of their 
property, subject only to the deductions for ex¬ 
penses, taxes and the 20% “temporarily" with¬ 
held. 

The Government now contends that this return 
was an act of grace similar to the grant of bonuses 
and pensions. 

Such contention was definitely held to be errone¬ 
ous in Commissioner v. Stearns, 65 Fed. (2d) 371 
(pp. 12, 13, supra), where the Court held that a 
seizure was not “confiscation and the return by 
Congress a cession back of property of the United 
States”. 

This contention of the Government, moreover 
leaves out of sight the fact that the basis of the re- 
turn of this property is Congressional recognition 
of an absolute legal and moral right based upon 
international law. 

We shall submit upon the argument of this 
appeal Senate Document Yo. 181, 69th Congress, 
2nd Session, entitled “American Policy Relative to 
Alien Enemy Property” written by Warren F. 
Martin, former Special Assistant to the Attorney 
General, and J. Reuben Clark, Jr., former Solici¬ 
tor of the State Department, and presented In¬ 
former Senator Reed of Pennsvlvania. This 
pamphlet establishes that under International 
Law, as recognized by the United States through¬ 
out its history, the return of property sequestrated 
is an absolute dutv of the Government in the 
canning out of a moral obligation recognized bv 

* c c o ft, 

all nations prior to the World War. This pamph¬ 
let is so complete that we shall not presume to 
repeat its contents. 

Our greatest authority on International Law, 
John Bassett Moore, in his Digest of International 
Law (Yol. VII, 312-313), stated, in discussing 
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Chief Justice Marshall's professed distinction jte- 
tween a right and the exercise of a right: 

“deferring to the practice of nations and 
the writings of publicists, lie declared that, 
according to ‘the modern rule, tangible prop¬ 
erty belonging to an enemy and found in tjlie 
country at the commencement of war, ou^ht 
not to be immediately confiscated'; that ‘this 
rule' seemed to be ‘totally incompatible w^tli 
the idea that war does of itself vest the prop¬ 
erty in the belligerent government': and e<im- 
sequently, that the declaration of war did ijot 
authorize the conliscation. Since effect Ay as 
thus given to the modern usage of nations,! it 
was unnecessary to declare, as he did in tjlie 
course of his opinion, that ‘war gives to tjlie 
sovereign full right to take the persons apd 
confiscate the property of the enemy, wherever 
found/ and that tin* ‘mitigation of this rigid 
rule which the humane and wise policy of 
modern times has introduced into practice 7 
though they ‘will more or less affect the exer¬ 
cise of this right,' ‘can not impair the right jit- 
self. 7 Nor were the two declarations quite 
consistent. The supposition that usage m\uj 
render unlawful the exercise of a right , Hut 
can not impair the right itself , is at rarianlcc 
with sound theonj . Between the effect jof 
usage on rights, and on the exercise of rights, 
the law draws no precise distinction. A right 
derived from custom acquires no immutability 
or immunity from the fact that the practices 
out of which it grew were ancient and bar¬ 
barous. We may, therefore, ascribe the dic¬ 
tum in question to the influence of preconcep¬ 
tions, and turn for the true theory of the kjw 
to an opinion of the same great judge, deliv¬ 
ered twenty years later, in which he denied the 
right of the conqueror to confiscate private 
property , on the ground that it would violate 
‘the modern usage of nations which has be¬ 
come law. 9 (United States v. Percheman,] 7 
Peters, 51.) 77 (Italics ours.) 
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Furthermore, we have indicated that all this 
property remained here, after President Wilson, on 
February 8, 11)17, promised that it would not be 
conliscated. We have before us in the Settlement 
of War Claims Act, legislation carrying out this 
promise made by President Wilson. Therefore, 
the return of the property is not a mere act of 
grace but tli6 carrying out of a solemn promise 
made pursuant to international law and United 
States policy. 

If the retui-n of the property is not a mere act 
of grace, then! the return of such property must be 
regarded as vesting in the owner an immediate 
right of enjoyment. 

That the satisfaction of a claim, having its 
foundation in international law, is not a mere act 


of grace, was indicated in the case of Williams v. 
Heard , 140 U. S. 529, 11 S. Ct. S85. In that case 


the Supreme Court of the United States held that 
the Act of Congress of June 5, 1S82, providing for 
tiie distribution of the unappropriated moneys 
from the Geneva award for the payment of claims 
caused by the infraction of international law by 
the English Government due to the Alabama inci¬ 
dent, and directing the examination of the claims 
and the payment of premiums for war risks, was 
not a mere donation but the effectuation of the 


payment of claims which existed before the pas¬ 
sage of the Act of Congress. 

In that case the Court held that the right to 
receive this payment provided for by Congress was 
a vested property right passing to the estate in 
bankruptcy of the claimant. 

The Supreme Court, adopting the ruling in the 
cases of Comegys v. Vasse, 1 Peters. 193, and 
Phelps v. McDonald , 99 U. S. 298, and adopting the 
language of Mr. Justice Swayne in the case of 
Comegys v. Vasse, supra, said: 
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“ ‘There is no element of a donation iiij the 
payment ultimately made in such cases, luxa¬ 
tions no more than individuals make giftjs of 
money to foreign strangers. Nor is it material 
that the claim cannot be enforced by a jsuit 
under municipal law which authorizes such 
a proceeding, in most instances the payment 
of the simplest debt of the sovereign depends 
wholly upon his will and pleasure. The theory 
of the rule is that the government is ahjays 
ready and willing to pay promptly whatever 
is due to the creditor. * * * It is enough that 
the right exists when the transfer is mjide, 
no matter how remote or uncertain the time 
of payment. The latter does not affect j the 
former. * * * If the thing be assigned, the right 
to collect the proceeds adheres to it, and travels 
with it withersoever the property may j go. 
They are inseparable. Vested rights ad rem¬ 
an d in re —possibilities coupled with an inter¬ 
est on claims growing out of propertv—pass 
to the assignee.- 99 U. S. 303, 304. ’ To jtlie 
same effect are Erwin v. U . 97 U. S. ^92; 

Each man v. Lawson , 109 U. S. 659, 3 Sup. ICt. 
Rep. 479.-' j 

I 

Thus, it may be regarded as firmly established 
that the payment of these claims, and similarly jtlie 
return of the property herein, cannot be regarded 
just as a mere act of grace of a sovereign. 

The property of the German owners remained 
here by reason of the promise of the sovereign, 
and under the circumstances, the fulfillment of the 
promise not to confiscate but to return it must! be 
regarded not as an act of grace but the perform¬ 
ance of a clear moral duty. When this promise 
is carried out it cannot be regarded as a promise 
with, so to speak, strings attached to it. Conse¬ 
quently, the Act of Congress, embodied in the 
Settlement of War Claims Act, must be regarded 
as creating a vested right. 
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The recognition of a moral duty lias from time 
immemorial been regarded as sufficient considera¬ 
tion for a promise based upon such moral duty 
without further payment of consideration. 

Thus, a debt that has been discharged in bank¬ 
ruptcy, when 1 afterwards recognized by a written 
promise to pay, becomes a new obligation without 
further consideration. The United States Supreme 
Court in Zavelo v. Reeves , 227 U. S. 625, 33 S. Ct. 
365, said at page 367: 

“It is settled, however, that a discharge, 
while releasing the bankrupt from legal lia¬ 
bility to pay a debt that was provable in the 
bankruptcy, leaves him under a moral obliga¬ 
tion that is sufficient to support a new promise 
to pay the debt.” 

POINT VI. 

The Settlement of War Claims Act was 
the result of an agreement between the 
German owners, the American claim¬ 
ants, and the United States and the 
right of plaintiff-appellant in and to 
this property is a vested right immune 
to unilateral impairment. 

The Settlement of War Claims Act was passed 
pursuant to a compromise by which the American 
claimants and German owners each gave up tem¬ 
porarily a part of their rights. The Treasury had, 
since 1925, insisted that the institution of private 
property and the protection of American private 
property abroad, not to speak of the definite com¬ 
mitments of the United States, made it essential 
that the sequestrated private property be returned 
in full to its owners. 


— 
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(See Document Xo. 101, 69th Congress, 2nd Sps- 
sion.) 

An Administration bill to this effect was intfo- 

i 

duced in 1926. The American claimants agaihst 
Germany, however, felt that if the property w<jre 
returned in full there would be insufficient fupds 

i 

with which to pay any considerable percentage |of 
their claims. They therefore opposed immediate Re¬ 
turn in full, and advocated a compromise. Tjhe 
American claimants agreed among themselves that 
the owners of claims under §100,000 should be paid 
in full, whereas the balance of the large claimants 
would accept §100,000 plus a sum sufficient to make 

up 80% of their awards. For the balance, drawing 

! 

interest at 5%, the American claimants were will¬ 
ing to wait. 

Mr. Sidlev, speaking for the American claimants, 
testified before the Senate Committee. See Hearings 
before the Committee on Finance, United Stales 
Senate, 70th Congress, 1st Session (H.R. 7201) as 
follows (p. 22) : 

‘*1 am here to explain why it is that jve 
would not want to go in and ask for a larger 
award for the German property. There lias 
been a suggestion of 40 per cent instead of 20 
per cent. Some people have asked why we do 
not come in and insist that there be 40 instead 
of 20, because obviouslv we would be benefitjed 
bv it. Our answer to that is that under tjlie 

^ i 

insistence of the committee of the House and 
in view generally of the situation which ex- 
isted, it became necessarv for us to enter into 
an understanding with the German interests in 
order to get some kind of a bill through. Tjhe 
vital tiling to us is to get a bill. The most ijn- 
happy thing would be a deferment of the bjill 
bevond this session. It was said to us bv the 

*> *- i 

Committee on Ways and Means that, ‘You apd 
these Germans try to get together on some cope 
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promise and see if you can not get a basis upon 
which we can act,* and it was suggested bv Mr. 
Green at the time that. ‘Possibly if you could 
get 75 per cent of your claims now and the Ger¬ 
mans 75 per cent of the property, and defer the 
balance, that might be a basis.' 

‘■Consequently, we had a meeting of our 
committee and conferred with our people as 
far as we could and concluded that we could 
make some substantial concessions in order to 
get some kind of a bill through. We met the 
Germans, Doctor Kiesselbach and Doctor von 
Lewinsky, and they assured us they did repre¬ 
sent substantially all of the interests which 

■ 

had to do with the alien property fund and 
that they also spoke for the shipowners, and 
they were prepared to make very substantial 
concessions: not what we would like—the bill 
is not what we wanted to begin with—but tliev 
offered this 20 per cent retention of the alien- 
property fund. They offered to throw in all of 
the unallocated interest. They offered this 50 
per cent of the ship money, which looked like 
a considerable concession, and we concluded 
upon that basis we would report to Air. Green 
that we would support the bill on that basis." 

This is tlm agreement which is spoken of in the 

Senate Report, 70th Congress, 1st Session ( No. 

273)—pages 2-4: 

“(3) The United States Government, under 
the authority of a joint resolution of Congress, 
seized and took title to a large number of ships 
owned by citizens of Germany, and acquired 
for its own use during the war a large number 
of patents and a radio station. The United 
States is justly indebted to the German nation¬ 
als for the value of their property, for there 
was no thought at the time, and certainly no 
serious consideration has been given subse¬ 
quently to the possibility, of the confiscation of 
private iproperty not of a naval or military 


character. Consequently, some provision lpust 
be made for the payment of the amounts ju$tly 
due. 

“The proposed legislation recognizes Ithe 
close relationship between the problems and 
that they must be solved together. In theory, 
the solution might be simple. However, we 
are confronted with a practical situation, <4nd 
a practical solution, therefore, must be pro¬ 
vided. Under the circumstances, it is impos¬ 
sible to provide for the immediate payment of 
all the American claimants, the immediate 

7 i 

payment of all the owners of the ships and 
patents and the radio station, and the immedi¬ 
ate return of all the alien property. Aceqrd- 
inglv, vour committee was confronted with ithe 
task of providing for the immediate payment 
of as large a percentage as possible of (the 
claims of the American nationals and Gernjian 
nationals, and for the return of as large a per¬ 
centage as possible of the alien property. 
******* 

“Under the terms of the bill an amount eqjual 
to SO per cent of the aggregate of the awajrds 
entered by the Mixed Claims Commission, jen¬ 
tered on account of claims of nationals of jthe 
United States, is to be used immediately jfor 
the payment of all death and personal injury 
claims awards and all awards of §100,000 or 
less. The balance is to be prorated among the 
larger awards. The above percentage was 
reached by an agreement between the repre¬ 
sentatives of the American claimants affected 
and of the German alien property owners. The 
representatives of the American claimants (ap¬ 
peared before your Committee and testified 
that the percentage was very satisfactory i|nd 
that they preferred that the provisions of the 
bill be in accordance with the agreement. Con- 
sequently, your Committee is recommending 
no change.” (Italics ours.) 

i 

The name “Settlement of War Claims Act| of 
192S” indicates that this agreement was to be a 
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settlement of these various conflicting claims. It 
was a final disposition of a matter which had been 
pending in Congress for ten years. Consequently, 
this distribution of the property, and of the appro¬ 
priations made by Congress, vested in these vari¬ 
ous claimants rights which could not be divested 
bv the unilateral action of Congress. 

These were vested rights, the result of a com¬ 
promise in pursuance of a policy of non-confiscation 
which Congress adopted and followed ever since 
the passage of the Trading with the Enemy Act. 

This was not onlv a final contractual settlement 

4 . 

of the respective claims of all three parties to the 
agreement concluded under the aegis of the United 
States Treasury, but its execution by all three par¬ 
ties, speaking now through the United States Gov¬ 
ernment which alone had control of the funds, was 
an obligation from which no party to the agreement 
could unilaterally withdraw without obloquy. Such 
an agreement as this, in which the United States 
Government undertakes to bring the parties to¬ 
gether and cooperates in effecting a compromise of 
their claims by which they receive part of what is 
legally due them in consideration of a temporary 
postponement of the balance, is a contract to which 
the United States is also a partv, and mav verv 
properly be detuned a contract and a conclusive 
grant of a property right within the protection of 

the Fifth Amendment. It would be extraordinary 

%/ 

if, after negotiations over a long period of years, a 
final settlement of conflicting claims is reached and 
vested rights subject to pledge and lien are thereby 
created, that one of the parties or the United States 
could then withdraw from the settlement in its dis¬ 
cretion and take away the rights respectively con¬ 
ferred and confirmed by the settlement. 

It is clear, therefore, that the purpose of the Set¬ 
tlement of War Claims Act was to revest complete 


41 


i 

i 

i 


title in the former owner, and to confer on liimi an 
unimpairable right to its return, as soon as he made 
the necessary application therefor. 

i 

i 

! 

i 

POINT VII. 


The Settlement of War Claims Ajct 
conferred upon plaintiff-appellant t|ie 
statutory right to the immediate return 
of eighty per cent, of its property ahd 
plaintiff-appellant, having consented to 
the acceptance of eighty per cent, there¬ 
of and to the retention of twenty p^r 
cent, thereof, obtained a vested right 
therein of which it cannot constitution¬ 
ally he deprived by Public Resolution 
53 of June 27, 1934. | 

We have hereinbefore (Point IV) pointed ojut. 
that Section 12 of the Trading with the Enemy 
Act specifically provided that “after the end of 
the war any claim of any enemy” to the property 
“shall be settled as Congress shall direct”; that 
“after the end of the war”, by the Settlement of 

i 

War Claims Act of March 10, 1928, Congress pro¬ 
vided “for the ultimate return of all property held 
by the Alien Property Custodian”; that the Apt 
provided for the immediate payment of eighty ppr 
cent, of the property and the “temporary” post¬ 
ponement of the payment of the remaining twenty 
per cent, thereof. | 

We also pointed out (Point IV) and here empha¬ 
size that this claimant is of the class described in 

i 

subsection 13 of Section 11 of the Settlement pf 
War Claims Act and that as such claimant it could 
not obtain the return of eighty per cent, of i|s 


i 


i 

I 

i 
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property unless it tiled “a written consent to a 
postponement of the return of an amount equal to 
twenty per centum of the aggregate value of such 
money or other property (at the time, as nearly 
as mav be, of the return ) as determined bv the 
Alien Property Custodian, and the investment of 
such amount in accordance with the provisions of 
Section 25”, as provided in subsection (m) of Sec¬ 
tion 14 of the Act. We also pointed out herein 
and alleged in the Bill of Complaint, the fact, 
which has not been and cannot be denied that 
plaintiff-appellant had complied with all the pro¬ 
visions of the 1 Act, including the tiling of such con¬ 


sent, long prior to the passage of Public Resolution 
53 of June 27, 1934. 

Bv the Act, Congress “directed" the return of 
eighty per cent, of its property to plaintiff-appel¬ 
lant and gave it the full and complete statutory 
right to such return. Pursuant to that statutory 
right, plaintiff-appellant acted and performed 
every act, including that of filing a consent to the 
postponement of the payment of twenty per cent, 
of its property and of agreeing to accept but eighty 
per cent, thereof. We submit that in such circum¬ 
stances , the right of plaintiff-appellant to the re¬ 
turn of eightjf per cent, of the property was fixed 
by the law in force when it filed its consent to the 
postponement of the payment of twenty per cent, 
of its property and to the use of such twenty per 
cent, by the United States for the purposes set forth 
in the Act and the right so rested cannot be de¬ 
feated by Public Resolution 33 of June 27, 193 Jp 

When consideration is given to the fact that Con¬ 
gress at no time evidenced any purpose or intent, 
as to the ultimate disposition of the property other 

than to return it to its owners and that it alwavs 

«/ 

and consistently treated the property as belonging 
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to the original owners thereof and that the pur¬ 
pose, intent, and action of Congress was, by the 
Settlement of War Claims Act, to immediately ire- 
turn 80 per cent, of the property to such owners, 
we think it follows that Congress, by such Act, 
absolutely surrendered all dominion and control 
over the same and could not by the subsequent 
Resolution again assume dominion and control 
over it. 

But, assuming, arguendo, that such is not jhe 
law, there certainty is no possible escape from the 
proposition that, when the statutory right itfas 
given and the parties had acted in compliance w\tli 
and under authority of the statute , then and \ in 
that event plaintiff-appellant enjoyed a vested ri^ht 
which could not be defeated by the Resolution. | 

In the case of Steamship Company v. Joliffe } 2 
Wall. 450, according to a California statute, where 
a pilot licensed under statute had tendered his 
services to a vessel out of port and such services 
were refused, such pilot was entitled to half-pilot¬ 
age fees allowed by statute in such cases. After 
tendering these services the statute was repealed, 
and it was claimed that by reason of this repeal 
the pilot was not entitled to recover the half-pilpt- 
age fees, but Mr. Justice Field, writing the opinion 
of the United States Supreme Court, said (pp. 457, 
45S) : I 

a* * * When a right has arisen upon a con¬ 
tract, or a transaction in the nature of a con¬ 
tract authorized by statute, and has been jso 
far perfected that nothing remains to be dohe 
by the party asserting it, the repeal of t^ie 
statute does not affect it, or an action for its 
enforcement. It has become a vested right, 
which stands independent of the statute.” 

Certainly, there was and could have been no en¬ 
forceable claim for mere tendered services, in the 
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absence of statute, but under the statute a right 
to fees for such services was created. So also in 
this case, if it can be said that plaintiff-appellant 
had no enforceable claim for a return of the prop¬ 
erty prior to the Settlement Act, it certainly was 
given the right to the return of 80% thereof under 
the Act. In the JoUffe case, the pilot had tendered 
his services for which tender he became entitled, 
under the statute, to the fees. So also in this case, 
plaintiff-appellant filed its claim and consented to 
the retention of 20% of the property and the use 
thereof bv the United States, for which consent he 
became entitled, under the statute, to the immedi¬ 
ate return of 80% of the property. In the Joliffe 
case, the Court held that bv the tender of the serv- 
ices a right arose upon a contract and that that 
right was a vested right which could not be defeated 
by the repeal of the statute which provided for the 
fees. So also in this case, by giving the consent, 
a right arose upon a contract and that right is a 
vested right which cannot be defeated bv Public 
Resolution 53. 

In the case of Ettor v. Tacoma, 228 U. S. 14S, 
the State of 'Washington had, by legislation, given 
to abutting owners compensation for consequential 
damages growing out of an original street grading 
made under municipal direction. After the plain¬ 
tiffs 7 damage had occurred a law was passed repeal¬ 
ing such legislation. The Supreme Court said: 

“The necessary effect of the repealing act, 
as construed and applied by the court below, 
was to deprive the plaintiffs in error of any 
remedv to enforce the fixed liability of the 

V 

city to make compensation. This was to de¬ 
prive the plaintiffs in error of a right which 
had vested before the repealing act,—a right 
which was in every sense a property right. 
Nothing remained to be done to complete the 
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plaintiffs’ right to compensation except thq as¬ 
certainment of the amount of damages to tjheir 
property. The right of the plaintiffs in efror 
was fixed by the law in force when their prop¬ 
erty was damaged for public purposes, ^nd 
the right so vested can not be defeated; by 
subsequent legislation. Elgin v. Eaton, S3| 111. 
535; Mealy v. New Haven, 49 Conn. 394; Bar¬ 
rington v. Berkshire, 22 Pick. 263; Peoplp ex 
rel. Fountain v. Westchester County, 4 Barb. 
64, are cases arising under street or highway 
statutes. The principle has been applied, in 
reference to rights accruing under a variety 
of statutes when affected by a subsequent 
change of the law. Pacific Mail S.S. Col v. 
Joliffe, 2 Wall. 450; Miller v. Union Mill Co., 
45 Wash. 199; Grey v. Mobile Trade Co.\ 55 
Ala. 388; Stephens v. Marshall, 3 Pinney 
(Wis.) 203; Gorman v. McArdle, 67 Ejun. 
484, 22 X. Y. Supp. 479; Westervelt v. Gregg, 
12 X. Y. 202; Creighton v. Pragg, 21 Cal. 115; 
State Trust Co. v. Kansas City P. & G. H. Go., 
115 Fed. 367.” 

The Court very clearly pointed out that the dam¬ 
ages which Ettor had suffered were “consequential 
damages” and that, in the absence of the statjite, 
there was no liability for such damages (p. 1^0), 
but the Court also pointed out that the statute tre¬ 
ated the liability for such damages (p. 151). j So 
also in this case, if it can be said that prior to jthe 
Settlement Act plaintiff-appellant was not entitled 
to the return of the property, it was given the ri^ht 
to such return by the Settlement Act. In the Ettor 
case, the Court pointed out that the damage Jiad 
been done and nothing remained to be done except 
the ascertainment of the amount of such damage. 
So also in this case, plaintiff-appellant complied 
with all the provisions of the statute, including t^iat 
of giving the consent, and nothing remained toi be 
done except the delivery of 80% of the propejrty 
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to it. In the Ettor case, the Court held that the 
right of Ettor to his damages was fixed by the law 
in force when his property was damaged and that 
such right was then a vested right which could not 
be defeated by subsequent legislation. So also in 
this ease, the right of plaintiff-appellant to the 
return of 80% of the property was fixed by the law 
in force when it consented to the postponement of 
the return of 20% thereof and the use of the same 
bv the United States and such right was then a 
vested right which could not be defeated by the 
“subsequent legislation’' to wit, Public Resolution 
53. 

In Coombes v. Getz, 285 U. S. 434, the following 
facts appeared: The California constitution con¬ 
tained a section providing that directors of corpo¬ 
rations should be liable to creditors for all monevs 

V 

embezzled or misappropriated by corporate officers. 
Another section reserved in the legislature the 
power to alter or repeal any future laws concerning 
corporations. Plaintiffs, who had contracted with 
the corporation while these provisions were in 
force, brought suit to enforce the constitutional 
liability against the defendant, a director of the 
corporation, for money misappropriated by officers 
of the corporation. While this action was pending, 
the legislature repealed the section making the di¬ 
rectors liable. This Court held that the statute 
repealing this section was unconstitutional as to 
the plaintiffs, on the ground that it contravened 
both the contract impairment clause and the due 
])rocess clause of the United States Constitution. 
The opinion in that case delivered by Mr. Justice 
Sutherland, contained the following language (p. 
442) : 

“The right of this petitioner to enforce re¬ 
spondent's liability had become fully perfected 


47 


and vested prior to the repeal of the liability 
provision. His cause of action was not puirely 
statutory. It did not arise upon the constitu¬ 
tional rule of law, but upon the contractual 
liability created in pursuance of the rule. !Al¬ 
though the latter derived its being from jthe 
former, it immediately acquired an independ¬ 
ent existence competent to survive the | de¬ 
struction of the provision which gave it bij-tli. 
The repeal put an end to the rule for the!fu¬ 
ture, but it did not and could not destroy or 
impair the previously vested right of the credi¬ 
tor (which in every sense was a property riilit, 
Ettor v. Tacoma, 228 Y. S. 14S, 156; Pritchard 
v. Xorton, 106 U. S. 124, 132) to enforce jhis 
cause of action upon the contract. Ettoi\ v. 
Tacoma, supra; Hawthorne v. Calef, 2 Wlall. 
10; Steamship Co. v. Joliffe , 2 Wall. 450: 
Ochiltree v. Railroad Co.. 21 Wall. 249, 1*52- 
253; Harrison v. Remington Paper Co., 140 
Fed. 385, 390, et seq.; Knickerbocker Trust 
Co. v. Myers, 133 Fed. 764, 767.” 


and at page 448: j 

“It is settled by decisions of this and otjier 
federal courts ( Etior v. Tacoma, and cajses 
cited in connection therewith, supra ) tliat, 
upon the facts here disclosed, a contractual 
obligation arose; and the right to enforce it, 
having become vested, comes within the pro¬ 
tection of both the contract impairment claiise 
in Art. 1, § 10, and the due process of l|aw 
clause in the Fourteenth Amendment of jthe 
Federal Constitution.” 

Obviously, there was, in the absence of the consti¬ 
tutional provision, no liability of the director for 
the derelictions of the officer, but the constitutjon 
created such liability. So also in this case, ifj it 
can be said that there was no liability of the de¬ 
fendants prior to the Settlement Act for the retijrn 
of the property, that Act created such liability. |ln 


l 
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the Coombes ease, the Court held that the defend¬ 
ant therein was a director when the defalcation 
occurred and that the right of plaintiff existed 
under the constitution at that time and that the 
right was a vested right coming within the protec¬ 
tion of the contract impairment clause of the Con¬ 
stitution. So also in this case, the right of plain¬ 
tiff-appellant to the return of 80% of the property 
existed under the Settlement Act when it filed its 


consent, pursuant to said Act, to the postponement 
of the payment of 20% thereof and the use thereof 
bv the United States, and its right is a vested right 
coming within the protection of the due process 
clause of the Constitution. 


In the case of State Trust Co. v. Kansas City , 
P. <£• G. II. Co., 115 Fed. 367, 372, it appeared that 
interveners' property was injured by fire caused by 
the Railroad Company which was in the hands of 
receivers. Under a statute existing at the time of 
plaintiff's loss they were given a preferred lien. 
After the loss had occurred, the statute giving this 
preferred lien was repealed. With regard to the 
repeal of this act the Court said as follows: 


"The act of March 10, 1S87, was in full force 
and effect when the interveners sustained the 
loss on which their intervention is based. They, 
therefore, had acquired a vested right under 
the statute of March 10, 1887, and the legisla¬ 
ture was without power to divest it.” 


In Sutherland Statutorv Construction, Vol. 2 

v 7 

(2nd Ed.) page 1217, the author said: 

"Vested rights cannot be destroyed, divested 
or impaired by direct legislation. Their pro¬ 
tection is one of the primary purposes of gov¬ 
ernment. Tliev are secured bv the bill of 
rights and the constitutional limitations upon 
the exercise of the sovereign powers.” 
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i 

A vested right of action is property in the sajme 
sense in which tangible things are property, find 
is equally protected against arbitrary interference, 

i 

and whether it springs from contract or from fclie 

i 

principles of the common law, it is not competent 

i 

for the legislature to take it away. 

Prichard v. Norton, 106 U. S. 124 ; 

Johnson v. Jones, 44 Ill. 142. 

A statute impairs the obligation of a contract if 
it prevents its enforcement, or tends to postpone or 
retard enforcement, or seriously interferes with J;he 
enforcement of the contract. 

McGahey v. Virginia, 135 IT. S. 662; j 

Louisiana v. New Orleans, 102 U. >8. 20j$; 

Seibert v. Lewis, 122 U. S. 284 ; j 

South Carolina v. Gaillard, 101 U. S. 4|3T. 

In the case of People v. Ha wkins, 157 A. Y. 1 (51 
X. E. 257) the Court said as follows (p. 7) : 

“The citizen cannot be deprived of his prop¬ 
erty without due process of law. The principle 
embodied in this constitutional guaranty is not 
limited to the physical taking of property. 
Any law which annihilates its value, restricts 
its use, or takes awav any of its essential iat- 
tributes, conies within the purview of this lim¬ 
itation upon legislative power. The validity 
of all such laws is to be tested by the purpose 
of their enactment and the practical effect and 
operation that they may have upon property. 
A law which interferes with property bv de¬ 
priving the owner of the profitable and fi*ee 
use of it, or hampers him in the application of 
it for the purposes of trade or commerce,) or 
imposes conditions upon the right to hold or 
sell it, may seriously impair its value, against 
which the Constitution is a protection.” 


50 


Thus the Supreme Court of the United States 
lias held that where a vested right is created by 
statute that vested right cannot be taken away by 
subsequent legislation. 

We submit that when, by the Settlement of War 
Claims Act, plaintiff-appellant was given the right 
to the return of 80% of its property upon the tiling 
of its consent to the postponement of the payment 
of 20% thereof and the use of such 20% by the 
United States, and when plaintiff-appellant gave 
and tiled such consent, tho right of plaintiff-appel¬ 
lant to the return of 80% of its property became a 
vested right which, as the Supreme Court and the 
authorities have clearly held, cannot and was not 
defeated by the subsequent legislation of June 27, 
1934. 


POINT VIII. 

Public Resolution 53, involving com¬ 
plete delegation of legislative powers 
by Congress to the President, falls di¬ 
rectly within the condemnation in the 

l 

cases of Rdnama Refining Co. v. Ryan , 
293 IT. S. 382, 55 S. Ct. 241, and Schech- 
ter v. United States , 55 S. Ct. 837. 

In the case of Panama Refining Co. v. Ryan, 293 
U. S. 388, 55 S. Ct. 241, Justice Hughes said (p. 
246) : 

“ * * * Section 9 (c) does not state whether 
or in what circumstances or under what con¬ 
ditions the President is to prohibit the trans¬ 
portation of the amount of petroleum or pe¬ 
troleum products produced in excess of the 
state’s permission. It establishes no criterion 
to govern the President’s course. It does not 
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require any finding by the President as a cqn- 
dition ol‘ his action. The Congress in section 
i) (c) thus declares no policy as to the trans¬ 
portation ol* the excess production. So far jas 
this section is concerned, it gives to the Presi¬ 
dent an unlimited authority to determine the 
policy and to lay down the prohibition, or njot 
to lav it down, as he mav see tit. And djs- 
obedience to his order is made a crime punish¬ 
able by fine and imprisonment.” 

i 

I 

j 

and at page 248: 

“The Constitution provides that ‘All legisla¬ 
tive Powers herein granted shall be vested jin 
a Congress of the Pnited States, which shall 
consist of a Senate and House of Representa¬ 
tives/ Article 1, £ 1. And the Congress [is 
empowered ‘To make all laws which shall be 
necessary and proper for carrying into Execu¬ 
tion- its general powers. Article 1, £ 8, phr. 
18. The Congress manifestly is not permitted 
to abdicate or to transfer to others the essen¬ 
tial legislative functions with which it is thus 
vested.” 


In the case of A. L. A. Scheehter Poultry Coi\p. 
v. United States, 55 S. Ct. 857, 846, Justice Hughes 
said: 

“ * * * But Congress cannot delegate legisla¬ 
tive power to the President to exercise an ujn- 
fettered discretion to make whatever laws lie 
thinks may be needed or advisable for the Re¬ 
habilitation and expansion of trade or indus¬ 
try.” 


In Public Resolution 53 the President is givRn 

absolute discretion as to when the ban provided 

for bv the Resolution should be lifted. No stanld- 
v 

ards are set by Congress, and clearly the Resolu¬ 
tion is an abdication of legislative power belonging 
to Congress. 
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POINT IX. 

The debt^funding agreement of June 
23, 1930 does not confer upon Congress 
the right df re-seizing the property or 
postponing its return. 

Upon the argument in the court below it was 
contended by the appellees that the Debt-Funding 
Agreement (Annual Report of Secy, of Treasury 
for year ending June 30, 1930 (pp. 341-347) 71st 
Congress, 3rd Session—House Doc. 52G) expressly 
permitted a re-seizure of the property directed to 
be returned by the Settlement of War Claims Act. 
The basis for this contention is the following 
language in the said Debt-Funding Agreement: 

“Nothing contained herein shall be con¬ 
strued as requiring the United States to re¬ 
lease any German property which it now holds 
other than as heretofore or hereafter author¬ 
ized by the Congress of the United States 
(Italics ours.) 

It is our view that this language supports the 
attitude of the appellant because the Settlement 
of War Claims Act, which was passed in 192S, and 
therefore approximately two years prior to the 
Debt-Funding Agreement, directed the release of 
German property by the United States. It there¬ 
fore constitutes a matter 

“heretofore * * * authorized by the Congress 
of the United States'- 


within the language of such agreement. 

In other words, if the Settlement of War Claims 
Act had been mentioned specifically in the above 
quoted language instead of by general statement, 
the language would be as follows: 


53 


“Nothing contained herein shall he con¬ 


strued as requiring the United Stales to 
lease any German property which it now ho 
other than as provided by the Settlement 
War Claims Act of 1928.” (Italics ours.) 


re¬ 

ds 

of 


is 

it 


In other words, it is a recognition not onlv bv 

v7> v t. 

Germany but bv the United States as well that it 

*0 «. 

“required” to release such German property as 
had theretofore directed to be released under the 
Settlement of War Claims Act. 

Not only is our contention in this respect clear 
as a matter of law, but the practical construction 
thereafter given bv the acts of the United Stares 
is to the same effect, because from June 23, 1930 
until the date of the Joint Resolution here in¬ 
volved—a matter of just about four years—tjlic 
United States had continued without any question 
whatever to return to Germans the 80% of their 
property to which those Germans were entitled 
who had tiled the necessary consent under sub¬ 
division (m) of Section 9 of the Trading with tjhe 
Enemy Act to the temporary withholding and in¬ 
vestment of 20% of their property. 

There was certainly nothing in the Funding 
Agreement of June 23, 1930 bv which the Unified 
States intended to relinquish its right—and it was 
a right—to uphold its tradition against confiscat¬ 
ing private enemy property. 

It should be remembered and emphasized tljat 
the participation of the United States in the I)ej>t- 
Funding Agreement was by authority of the A[ct 
of Congress approved June 5, 1930 (Pub. No. 307 
—71st Congress) which was an Act “to authorize 
the settlement of the indebtedness of the German 
Reich to the United States on account of the awards 
of the Mixed Claims Commission, United States 
and Germany, and the costs of the United States 
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POINT IX. 

The del? tf mi ding agreement of June 
23, 1930 does not confer upon Congress 
the right of re-seizing the property or 
postponing its return. 

Upon the argument in the court below it was 
contended by the appellees that the Debt-Funding 
Agreement (Annual Report of Secy, of Treasury 
for year ending June 30, 1930 (pp. 341-347) 71st 
Congress, 3rd! Session—House Doc. 526) expressly 
permitted a re-seizure of the property directed to 
be returned bv the Settlement of War Claims Act. 

V 

The basis for this contention is the following 
language in the said Debt-Funding Agreement: 

"Nothing contained herein shall be con¬ 
strued as requiring the United States to re¬ 
lease any German property which it now holds 
oilier than as heretofore or hereafter author¬ 
ized hi/ the Conyress of the United States” 
(Italics ours.) 

It is our view that this language supports the 
attitude of the appellant because the Settlement 
of War Claims Act, which was passed in 1928, and 
therefore approximately two years prior to the 
Debt-Funding Agreement, directed the release of 
German property by the United States. It there¬ 
fore constitutes a matter 

"heretofore * * * authorized by the Congress 
of the United States' 7 

within the language of such agreement. 

In other words, if the Settlement of War Claims 
Act had been mentioned specifically in the above 
quoted language instead of by general statement, 
the language would be as follows: 
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“Nothing contained herein shall be cbn- 
s trued as requiring the United States to re¬ 
lease any German property which it now holds 
other than as provided by the Settlement j of 
War Claims Act of 1928.” (Italics ours.) ! 

i 

In other words, it is a recognition not onlv jbv 
Germany but bv the United States as well that iti is 

V <- 

“required” to release such German property as| it 
had theretofore directed to be released under the 
Settlement of War Claims Act. 

i 

Not only is our contention in this respect clear 
as a matter of law, but the practical construction 
thereafter given by the acts of the United States 
is to the same effect, because from June 23, 11)30 
until the date of the Joint Resolution here in¬ 
volved—a matter of just about four years—flic 
United States had continued without any question 
whatever to return to Germans the 80% of their 
property to which those Germans were entitled 
who had tiled the necessary consent under sub¬ 
division (m) of Section 9 of the Trading with the 
Enemy Act to the temporary withholding and un- 
vestment of 20% of their property. 

There was certainly nothing in the Funding 
Agreement of June 23, 1930 by which the United 
States intended to relinquish its right—and it wjas 
a right—to uphold its tradition against confiscjit- 
ing private enemy property. 

It should be remembered and emphasized tllat 
the participation of the United States in the Dejit- 
Funding Agreement was bv authority of the Act 
of Congress approved June 5, 1930 (Pub. Xo. 307 
—71st Congress) which was an Act “to authorize 
the settlement of the indebtedness of the German 
Reich to the United States on account of the awaijds 
of the Mixed Claims Commission, United States 
and Germany, and the costs of the United States 
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Army of Occupation". It should also be remem¬ 
bered and emphasized that under the Debt-Funding 
Agreement the United States agreed to accept the 
bonds of the German Government in payment of 
such awards and costs. And Section 4 of the 
Agreement specifically provided: 

**4. Securitv.—The United States hereby 
agrees l o' accept the full faith and credit of 
Germany as the only security and yuaranty 
for the fulfillment of Germany's obligations 
hereunder." (Italics ours.) 

That language is clear and unambiguous, but we 
have the further assurance of its unmistakable in¬ 
tent in the exchange of notes simultaneous]v with 
the execution of the Agreement wherein it is stated : 

“(a) In respect of the acceptance by the 
United States of the full faith and credit of 
Germany as the onlv securitv and guaranty for 
the fulfillment of Germany's obligations under 
the agreement, Germany trill he in the same 
position as the principal debtors of the United 
States under the debt f mutiny agreements 
which exist between them and the United 
S ta tes. 

(b) Nothing contained therein shall be 
construed as requiring the United States to 
release any German property which it now 
holds other than as heretofore or hereafter 
authorized by the Conyress of the United 
States ” (Italics ours.) 

Can there by any doubt that the United States 
recognized that, bv the Settlement Act of March 
10, 1928, the United States was required to release 
the property because it was property, the release 
of which, had “heretofore” been “authorized by 
the Congress of the United States"? Can there be 
any doubt that the United States, pursuant to an 
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act of Congress, agreed with Germany that, in con¬ 
sideration for the delivery to the United Statesl of 

v i 

bonds of the German Government, as security for 
the payment of amounts due the United states ijnd 
its nationals under the Treaty of Peace, the United 
States would return to German nationals thieir 
property authorized and directed to be returned by 
the Settlement Act of 1928 and would only l(j>ok 
to the full faith and credit of the German Govern- 
ment itself for the payment of the bonds? 

Is the above quoted provision of the Debt-Fujid- 
ing Agreement, that by the acceptance by {lie 
United States of the full faith and credit ! of 
Germany as the only security and yuaranty for {lie 
fulfillment of Germany's obligations, ** Germany 
will be in the same position as the principal debtors 
of the United States under the debt-funding agree¬ 
ments which exist between them and the United 
States’', meaningless? Would it be contended tljiat 
the United States can or would confiscate the prop¬ 
erty of British, French, and other nationals in (he 
United States to secure the payment of the indebt¬ 
edness to the United States by such countries under 
their debt funding agreements? Certainly not and 
no one would seriously contend that such could be 
constitutionally done. How then can it be con¬ 
tended that the property of German nationals j in 
the United States is in any different status in tjhe 
face of the agreement that Germany is ‘‘in the sajne 
position" as such other countries. 

And, in the face of the Settlement Act of Maitch 
10, 1928 vesting the property in the individual 
owners thereof and in the face of the Debt-Funding 
Agreement of June 23, 1930, executed under au- 
thority of the Act of June 5, 1930, how can it ibe 

v y y ! 

contended that Congress could by the Public Reso¬ 
lution of June 27, 1934, take away from such 
owners their vested rights of property? 
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POINT X. 

Postponement of the retxirii of prop¬ 
erty, like the postponement of the pay¬ 
ment of a debt, constitutes a depriva¬ 
tion of property just as much as the 
taking of the property itself. 

In Louisiana v. Xeic Orleans, 10- U. S. 203, Jus¬ 
tice Field said at page 207: 

‘‘The Latin proverb, qui rito Hat bis d(ft ,—lie 
who gives quickly gives twice,—lias its coun¬ 
terpart in a maxim equally sound ,—qui serins 
solvit , minus sol r it ,—lie who pa vs too late, pays 
less.” 

If the United States Government, through Con- 

7 O 

gress, has revested title in the former owner, or 
directed the immediate return of the property and 
such return is thereafter postponed by the Act of 
Congress, such Act of Congress lessens the value 
of that property to the former owner, and if no 
compensation is given for such taking such post¬ 
ponement of the return of the property is just as 
much a deprivation of property as the taking of 
part of the property itself. 

Under the guise of a mere “postponement” of 
the return of this vested property, the Joint Keso- 
lution actually confiscates it. For it cannot be re¬ 
turned (except in the President's discretion), until 
Germany has paid its debt to the United States, 
which may never be. Such failure to pay, up to the 
present time; is either due to Germany's inability 
to pay, or to its unwillingness. There is nothing 
to indicate that its ability to pay will increase in 
the future; or that, if it be unwillingness, its atti¬ 
tude will change. In either event, a withholding 


I 
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until the occurrence of somethin" that may never 
happen, is outright confiscation with not even a pro¬ 
vision for interest in the meantime. Under sujcli 
circumstances the use of the word “postponement” 
is not even comportable with the policy of a govern¬ 
ment which throughout its history has disdained 
the exercise of the power of confiscation. 

The Joint Resolution now under advisement 
would authorize the retention of monev until sujcli 
time as Germany pays the debt specified therein. 
And as that may never occur because of the possible 
continuing inability of the German Government jto 
pay, such withholding might well, and in fact would 
constitute confiscation which the United States 
has definitely determined not to invoke even though 
it had the power (heretofore given up by it) so!to 


do. 

Upon the argument in the court below the appel¬ 
lees referred to the fact that the German nationals 
had the privilege of looking to their own Govern¬ 
ment for compensation had the United States con¬ 
fiscated. Not only was this alleged right long ago 
recognized as of no value to the former Germlan 
owners of seized property, but if it had been,! it 
was a right which they were induced to give up 
and forego when the United States definitely agreed 
to return SO% of their property immediately abd 
the other 20% ultimately, in consideration of such 
German owners consenting to the temporary with¬ 
holding of such 20%. i 

We reiterate and emphasize that what the Reso¬ 
lution purports to do is to withhold the payment 
of the property of plaintiff-appellant and others 
until the Government of Germany shall cease to; be 
in arrears in payments due under the debt funding 
agreement of June 23, 1930 between Germany bnd 
the United States. And, as its predicate for jhe 
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Resolution, Congress cites its Resolution of July 
2, 1921, the treaty of August 25, 1921, and the 
agreement between Germany and the United States 
setting up the Mixed Claims Commission. But the 
fact remains that, subsequent to those dates, and 
on March 10, 1928, Congress, which had theretofore 
enjoyed complete dominion and control over the 
property to the exclusion of any rights of the own¬ 
ers therein, definitely and conclusively determined 
and legislated that thereafter the property would 
be that of this plaintiff-appellant and other owners 
and that this plaintiff-appellant should have and 
receive eighty per cent, thereof if it consented to 
the postponement of the payment of twenty per 
cent, thereof. Thus, were the rights of the United 
States and the owners in the property fixed and 
thus did the United States relinquish in favor of 
the owners all dominion and control as to eighty 
per cent, thereof and retain dominion and control, 
with the consent of the owners , over twenty per 
cent thereof. 

Not only that, but this plaintiff-appellant acted 
under and pursuant to the statute and, by such ac¬ 
tion, availed itself of all its rights under the 
statute. 

Furthermore, as we have hereinbefore pointed 
out (Point IX), it was agreed in the Debt-Funding 
Agreement of June 23, 1930, made pursuant to and 
under authority of an Act of Congress, that the 
United States would look to the German Govern¬ 
ment for payment of that Government's debts to 
rlie United States in the same manner as it looks to 
the other Governments with which it has debt¬ 
funding agreements and that the property of Ger¬ 
man nationals, which Congress had directed by the 
Settlement Act of March 10, 192S, be returned to 
the German nationals, should no longer be held as 
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i 

l 
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security for the payment of losses suffered by j the 
United States and its nationals as a result ofjthe 
war. In fine, by the passage of the Settlement Lvct 
of 192cS and by the subsequent Debt-Funding Agree¬ 
ment between Germany and the United States, jtlie 
United States specifically waived and released! its 
right, under the Peace Resolution of July 2, 1921 
and the Treaty of August 25, 1921, to retain the 
property, directed to be returned under the Settle¬ 
ment Act of March 10, 1928, as security for the 
payment of Germany's obligations growing out of 
the war. 

Obviously, there is and can be no power in cjon- 
gress to again assume dominion and control oyer 
this property of friendly aliens, either for the pur¬ 
pose of forcing payments due the United States 

i 

from Germany under the debt-funding agreement 
or for the purpose of now confiscating the property 
and using it in satisfaction of debts due the United 
States from Germany. 


POINT XI. 


If Public Resolution No. 53 is uncon¬ 
stitutional then plaintiff-appellant is 
entitled to the return of its property, 
and it is immaterial whether this action 
is regarded as an action against the 
United States or against the present 
holder of the property belonging to the 
plaintiff-appellant. 


Our sole contention is that Public Resolution 
Xo. 53 is unconstitutional. It is not disputed! if 
that act is unconstitutional plaintiff-appelldnt 
would be entitled to the return of the property aind 
that plaintiff-appellant would be entitled to bri|ng 

i 

l 


I 
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suit under Section 9 of the Trading with the 
Enemy Act. The provisions of that section are 
set forth in full under Point IV of this brief. 

Therefore, it is immaterial whether or not this 
is a suit against the Tinted States. 


POINT XII. 

The Public Resolution delaying the 
return of the property of former Ger¬ 
man owners so long as Germany is in 
arrears in the payment of principal and 
interest on the debt-funding agreement 
between Germany and the United 
States, not providing that German own¬ 
ers shall not bring any suit, does not dis¬ 
able the plaintiff-appellant from main¬ 
taining the present action. 

Public Resolution 53 under discussion, does not 
contain any language forbidding the maintenance 
of actions; it simply forbids the return of any fur¬ 
ther property while Germany is in default. If the 
act is a nullity, and the provisions of the Settlement 
of War Claims Act are operative, since that act 
expressly permits the bringing of an action to re¬ 
cover property, and since Public Resolution Xo. 
53 does not forbid the bringing of any action, but 
merely directs that no further property shall be re¬ 
turned, it cannot properly be claimed by the de- 
fendants-appellees that Congress has expressly for¬ 
bidden the maintenance of this present action. 

In order that a person shall be deprived of the 
right to maintain an action accorded under a pre¬ 
vious statute of Congress, the second act of Con¬ 
gress must expressly provide for forfeiture of such 
right, and since the subsequent act does not pro- 
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vide for the forfeiture of such right, the rigljt to 
maintain an action thus accorded cannot be |viti¬ 
ated unless the subsequent act validly deprivesjhim 
of the substantive rights, the basis of the foirmer 
statute. 

In the case of Lynch v. United States, 292 ijl. S. 
571, 54 S. Ct. 840, the Supreme Court held that 
unless the right to sue was expressly taken by Con¬ 
gress from a war risk insurance claimant such 
claimant could not be deprived of his rights under 
a war risk policy by an unconstitutional repiidia- 

i 

lion of a contract by a statute providing for non¬ 
payment of the policy. Its language on this [sub¬ 
ject is as follows (p. 845) : 


“The question requiring decision is, there¬ 
fore, whether in repealing ‘all laws granting or 
pertaining to yearly renewable term insurance’ 
Congress aimed at the right or merely at; the 
remedv. It seems clear that it intended to take 
away the right; and that Congress did not| in¬ 
tend to preserve the right and merely withdraw 
consent to sue the United States. As Congress 
took away the contractual right, it had ncj oc¬ 
casion to provide for withdrawal of the remedy. 
Moreover, it appears both from the language 
of the repealing clause and from the contexjt of 
section 17 that Congress did not aim at | the 
remedy. The clause makes no mention of Con¬ 
sent to sue. The consent to sue had been given 
originally by section 405 of the Act of 1917 
(40 Stat. 410) which, like the later substituted 
sections, applied to all kinds of insurance, leak¬ 
ing no specific reference to yearly renewable 
term policies. Obviously Congress did notj in¬ 
tend to repeal generally the section providi 
for suits.” 


mg 


If Congress had intended to deprive the German 
owners of the right to sue in 1934, six years after 
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the Settlement of War Claims Act, Congress would 
expressly have made provision to that effect. 

The Independent Offices Appropriation Act for 
1934 expressly provides with respect to the 2% tax 
as follows: 

“Xor slihll any suit be instituted or main¬ 
tained against the Alien Property Custodian''. 

All that Public Resolution No. 53 does is— 
to “postpone'’ 

“any and all payments, conveyances, transfers 
or deliveries of money or property, or the in¬ 
come, issues, profits and/or avails thereof, au¬ 
thorized or directed to be made under the 
Trading with the Enemy Act as amended, or 
the Settlement of War Claims Act of 192S as 
amended, whether or not a judgment or decree 
has been entered with respect thereto.” 

This language 1 indicates that the right of suit to 
establish ownership, or the right to recover, was 
not to be deemed barred so that only the delivery 
of the property, and not the institution of suits to 
establish ownership, and recovery, if and when the 
embargo is lifted, is temporarily barred. 

Public Resolution Ab>. 53 is also distinguishable 
from the decision in Koyler v. Miller , 28S Fed. Rep. 
806, SOS, because at the time of that case returns to 
aliens were still a matter of grace and favor. Con¬ 
gress not yet having established its definite policy 
as it ultimately did in the Settlement of War 
Claims Act. The right to sue in 1923 was open 
only to very (restricted classes and at that time 
Congress could narrow or widen the class as it 
saw fit. 

This condition was altered after the Settlement 
of War Claims Act in that definite legal and vested 
rights were granted to the specific owners of the 



property in the Custodian’s hands who epuld 
prove their ownership in the property. 

By virtue of the Settlement of War Claims Act 

! 

the United States did consent to be sued, and if jtlie 
Settlement of War Claims Act conferred vested 
rights upon the former enemies, such consent cjan- 
not be withdrawn. 

In the case of Henkels v. Sutherland, 271 U) S. 
298, 40 S. Ct, 524 in which the Government; at¬ 
tempted to apply the rule, that it could not be sjied 
without its consent, to a case of erroneous seizure 
of property belonging to an American citizen as 
against his claim that he was entitled to interest 

as well as to the principal, Justice Sutherland s^id: 

I 

"The Government cannot be sued without 
its consent, and, accordingly, it canot be sued 
for interest unless it consents to be liable 
therefor. But the claim here is not for in¬ 
terest to be paid by the United States in the 
sense of the rule.” 


So, here, the former enemy owner has become! an 
alien friend whose property is entitled to be ijro- 
tected against confiscation just as in the Henkels 
case, supra , it was held that the denial of the right 
to recover interest would constitute confiscation. 


POINT XIII. 

1 

Taking for granted that the Treaty of 
Berlin authorized Congress permanent¬ 
ly to confiscate German property. Con¬ 
gress not having availed itself of that 
right, but having, subsequent to the 
Treaty of Berlin, passed the Settlement 
of War Claims Act, the Treaty of Ber¬ 
lin is immaterial. 


It is contended by the defendants-appellees that 
the Treaty of Berlin expressly reserved the privi- 
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leges accorded to the allies under Article 297, Sec¬ 
tion IV, Part X of the Treaty of Versailles. 

The pertinent provision of the Treaty of Berlin 
(November 14, 1921, U. S. Stat. L., Yol. 42, part 
2, ]). 1938) is as follows (Trading with the Enemy 
Act by Meares, p. 512) : 

"Germany undertakes to accord to the 
United States and the United States shall have 
and enjoy, all the rights, privileges, indemni¬ 
ties, reparations or advantages specified in the 
aforesaid Joint Resolution of the Congress of 
the United States of July 2, 1921, including 
all the lights and advantages stipulated for 
the benefit of the United States in the Treaty 
of Versailles which the United States shall 
fully enjoy notwithstanding the fact that such 
Treatv has not been ratified bv the United 

%> c 

States. 

Article II. 

‘‘With a view to defining more particularly 
the obligations of Germany under the fore¬ 
going Article with respect to certain provisions 
in the Treatv of Versailles, it is understood 
and agreed between the High Contracting Par¬ 
ties : 

“(1) That the rights and advantages stip¬ 
ulated in that Treatv for the benefit of the 
United States, which it is intended the United 
States shall have and enjoy, are those defined 
in Section 1, of Part IV, and Parts V, VI, 

VIII, IX, X, XI, XII, XIV, and XV.” 

Paragraph 1 of the Annex to Article 297, Sec¬ 
tion IV, Part X, of the Treaty of Versailles con¬ 
tains the following provision: N 

“Every action taken with regard to any 
property, business, or company, whether as 
regards 1 its investigation, sequestration, com¬ 
pulsory administration, use, requisition, super- \ 


i 
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vision, or winding up, the sale or management 
of property, rights or interests, the collection 
or discharge of debts, the payment of costs, 
charges, or expenses, or any other matter, 
whatsoever, in pursuance of orders, directions, 
decisions, or instructions of any court or of <jmy 
department of the Government of any of the 
High Contracting Parties, made or given,i or 
purporting to be made or given, in pursuance 
of war legislation with regard to enemy pi 
erty, rights or interests, is confirmed.” 


op- 

L 


A reading of these provisions indicates that hny 
act performed by way of compulsory dispositioij of 
the property is thereby ratified. Therefore, any 
sale of the property in its original state is thereby 
ratified, and any permanent confiscation, if s.ich 
had taken place, would have been ratified. j$ut 
nowhere in any of the provisions cited is there gny 
statement that the disposition made by Congress 
after the enactment of this Treatv, namely, itlie 
return thereof, shall be deemed ineffectual. 

Consequently these provisions of the Treaty of 

Berlin and the Treatv of Versailles are utterly 

* | v 
immaterial. They might have authorized a per¬ 
manent confiscation had Congress seen fit to I do 
so, but Congress did not take advantage of |the 
privilege of permanent confiscation which might 
have been undertaken as an exceptional war niea- 
sure. Congress wisely did not adopt this policy. 


POINT XIV. 


The Chemical Foundation case, 2j72 
U. S. 1, 47 S. Ct. 1, has no application 
whatsoever. 

i 

In that case it was held that the sale bv the 

%y 

Alien Property Custodian, authorized by the Ti^ad- 





66 


ing with the Enemy Act, could not be questioned. 
The Chemical Foundation case does not deprive the 
owners of the property sold of their right to re¬ 
cover the proportionate part of the proceeds of 
the sale of the patents, the subject of such sale. 

In fact thev have recovered it. 

%> 

With regard to the Chemical Foundation case 

c* 

the Senate Report No. 273, 70th Congress, 1st Ses¬ 
sion, says as follows (p. 13) : 

“So that notwithstanding the undoubted 
power of Congress to confiscate, reaffirmed in 
the Chemical Foundation case, Congress not 
only has refused to exercise that power up to 
the present time but has clearly by legislation 
asserted its policy to be the very contrary of 
confiscation.” 

Therefore, though Congress did have the privi¬ 
lege of confiscation it did not exercise this privi¬ 
lege; it returned the property, and it cannot now 
take back that which it has returned. 

Xo further confiscation or seizure in time of 
peace can lawfully be made. The war is over and 
has been for some time. Moreover, when it is con¬ 
sidered that 95% of the property has been re¬ 
turned, it would seem extraordinary to impose the 
new seizure on the 5% remnant, return of which 
was delayed merely by the filing of third-party at¬ 
tachments, now dissolved. 

POINT XV. 

Congress having surrendered all do¬ 
minion over the property except as to 
taxes. 20%, and expenses, the Joint 
Resolution is a confiscation of the prop¬ 
erty of an alien friend. 

We are now at peace with Germany. To take 
away the property of any of its citizens in time of 
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peace is a violation of the Fifth Amendment. Tkie 
power to confiscate the property of an alien dojes 
not exist in time of peace. The Fifth Amendment 
applies to a friendly alien as much as to a citizen 
of the United States. 

That was the holding of the United States Su- 
preme Court in the case of Russian Volunteer Fleet 
v. United States, 262 U. S. 481, 51 S. Ct. 220, wlufre 
the Court stated at page 231: 

“The petitioner was an alien friend, and as 
such was entitled to the protection of the Fitfth 
Amendment of the Federal Constitution.” 

It is true during time of war the power to con¬ 
fiscate might exist if Congress saw fit to exercise 
it; but such a power does not exist in time of peace. 

Brown v. United States, S Crunch. HOj 

i 

i 

To enforce the provisions of Public Resolution 
Xo. 53 is to hold the property of one person jin 
order to force another to pay its debts. No author¬ 
ity for such proposition can be adduced. 

To deprive a person of a vested right has luten 
held time and again to be unconstitutional. Under 
the circumstances, therefore, Public Resolution ^so. 
53 must be held a violation of the Fifth Amejid- 
ment, and consequently void. j 

POINT XVI. 

Plaintiff-appellant should not be pe¬ 
nalized for the delay on the part of tjhe 
Custodian in carrying out the statutory 
direction to mate a return. 

The cause of the delay in the return of plain tip’s 
property is the fact that this property was sub¬ 
ject to an attachment in an action which has b£en 
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discontinued. This discontinuance occurred in 
Ma\\ 1034. The Public Resolution was not enacted 

v 7 

until June 23, 1934. 

Prior to the enactment of the Public Resolution 
millions of dollars of property had been returned 
to the German owners. The plaintiff-appellant 
stands before the court penalized because of the 
fact that aii unwarranted attachment had been 
levied upon its property. 

Since the direction of the statute is mandatory 

V 

there is no warrant in law for the Custodian's dis¬ 
obedience of the statutory direction, and there is 
no reason why the plaintiff-appellant should be 
placed in any other position than the many other 
German owners who have had their property re¬ 
turned before the passage of the Public Resolution. 

Therefore, there is totally unjust discrimination 
between the owners who have had their property 
returned in accordance with the direction of stat¬ 
ute and those who are suffering by reason of the 
unjust delay of the Government. 

POINT XVII. 

The decree appealed from should be 
reversed and the motion to dismiss the 
complaint should be denied and judg¬ 
ment directed in favor of the plaintiff- 
appellant. 

Respectfully submitted, 

Thomas H. Creighton, Jr., 
Adna R. Johnson, Jr., 
Attorneys for Plaintiff-Appellant. 

Otto C. Sommerich, 

Thomas H. Creighton, Jr., 

James J. Lenihan, 

Of Counsel . 
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ANNEX A. 


73d Congress 
2d Session 


Public Resolution Number 53, 73d Congress.! 


JOIN T RESOLUTIO N 


To amend the Settlement of War Claims Act pf 

1028, as amended. 

i 

I 

Whereas the joint resolution of the Congrcjss 
of the United States, approved July 2, 1921, pro¬ 
vides in part as follows: 

I 

i 

“Sec. 5. All property of the Imperial Ger¬ 
man Government, or its successor or succes¬ 
sors, and of all German nationals, which was, 
on April 6, 1017, in or has since that date 
come into the possession or under control j}f, 
or has been the subject of a demand by the 

United States of America or of anv of its offi- 

v 

cers, agents, or employees, from any source 
or bv anv agencv whatsoever, * * * shall !be 
retained by the United States of America and 
no disposition thereof made, except as shall 
have been heretofore or specifically hereafter 
shall be provided by law until such time las 
the Imperial German Government * * * sliiill 
have * * * made suitable provision for the sat¬ 
isfaction of all claims against said (Govern¬ 
ment) * * *, of all persons, wheresoever doijni- 
ciled, who owe permanent allegiance to the 
United States of America and who have suf¬ 
fered, through the acts of the Imperial Ger¬ 
man Government, or its agent, * * * since July 
31, 1914, loss, damage, or injury to their pier- 
sons or property, directly or indirectly, whether 
through the ownership of shares of stock jin 
German * * *, American, or other corpora¬ 
tions, or in consequence of hostilities or of any 
operations of war, or otherwise ~ 


* * * ?? 
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Whereas the Treatv between the United States 
and Germany of August 2i>, 1921, incorporated said 
provisions of such joint resolution and also pro¬ 
vided in article I thereof as follows: 


“Germany undertakes to accord to the 
United States, and the United Stales shall 
have and enjoy, all the rights, privileges, in¬ 
demnities, reparations or advantages specified 
in the aforesaid Joint Resolution of the Con¬ 
gress of the United States of July 2, 1921, in¬ 
cluding all the rights and advantages stipu¬ 
lated for the benefit of the United States in the 
Treaty of Versailles which the United States 
shall fully enjoy notwithstanding the fact that 
such Treaty has not been ratified by the United 
States/': and 


Whereas bv the agreement of August 10, 1922, 
between Germanv and the United States, a Mixed 
Claims Commission was established to adjudicate 
claims of American nationals against Germanv aris- 
ing out of the World War: and 


Whereas under the terms of the debt-funding 
agreement between Germany and the United 
States dated 1 June 23, 1930, Germany agreed to pay 
to the United States in satisfaction of Germanv's 
obligations remaining on account of awards, in¬ 
cluding interest thereon, entered and to be entered 
by the Mixed Claims Commission, United States 
and Germany, the sum of 40,800,000 reichsmarks 
for the period September 1,1929, to March 31,1930, 
and the sum of 40,800,000 reichsmarks per annum 
from April 1, 1930, to March 31, 1981: and 


Whereas Germany is now in arrears in payments 
due under said debt-funding agreement between 
Germany and the United States, and has, accord¬ 
ingly, failed to make suitable provision for the sat¬ 
isfaction of the said claims against Germanv: 

o v 



I 

I 
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Now, therefore, be it j 

Resolved by the Senate and House of Repre* 
sentatives of the United States of Amcricd in 
Congress assembled, That so long as Germany 
is in arrears in any payments of principal or 
interests, including interest at the rate <j)f 5 
per centum per annum on principal install¬ 
ments not paid when due, under the debt-fhnd- 
ing agreement between Germany and ! the 
United States, dated June 23, 1930, with! re¬ 
spect to Germany’s obligations remaining on 
account of awards, including interest thereon, 

entered and to be entered bv the Mixed Claims 

%/ 

Commission, United States and Germany, |any 
or all payments, conveyances, transfers, or de¬ 
liveries of money or property or the incline, 
issues, profits, and/or avails thereof author¬ 
ized or directed to be made under the Trailing 
with the Enemv Act, as amended, or the Settle- 
ment of War Claims Act of 1928, as amended, 
whether or not a judgment or decree has been 
entered with respect thereto, shall be post¬ 
poned and the money or property, or the in¬ 
come, issues, profits and/or avails thereof re¬ 
served: Provided, however. That such of j the 
funds as are from time to time available (With¬ 
out taking into consideration interest there¬ 
after accruing) under the Settlement of War 
Claims Act of 1928, as amended, for the pay¬ 
ment of principal and interest upon awarqs of 
said Mixed Claims Commission shall be ap¬ 
plied when available to the payment of princi¬ 
pal and interest upon such awards in the sjame 
manner and to the same extent as though jeer- 
tain of the payments provided for in said Act 
had not been postponed under this resolution: 
Provided further, That the President may, in 

I 
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his sole discretion, remove the restriction as 
to any of the cases or classes of cases in rela¬ 
tion to which payments, conveyances, trans¬ 
fers, or deliveries have been postponed: And 
provided further } That the action of the Presi¬ 
dent in determining the period or periods in 
which Germanv is in arrears in the payments 
hereinbefore described shall not be subject to 
judicial review. 


( 3024 ) 





No. 6471 


In the United States Court of Appeals 
for the District of Columbia 


Deutsche Bank uxd Disconto-Gesellschaft, 

A CORPORATION, APPELLANT 

V. 

Homer S. Cummings, Attorney General of the 
Uxited States, and W. A. Julian, as Treasurer 
of the United States, appellees 


BRIEF FOR THE APPELLEES 


JAMES W. MORRIS, 

Assistant Attorney General. 

LESLIE C. GARNETT, 

United States Attorney. 
HARRY LeROY JONES, 
EDWARD FIRST, 

FRANK C. STERCK, 
Attorney*, Department of Justice, 

Attorneys for Appellees. 







INDEX 


Statement 

Argument. 


I 

The Supreme Court of the District of Columbia is Without 
Jurisdiction to Entertain This Action_ 

A. A suit for the return of property seized under the 

Trading with the Enemy Act is essentially a suit 
against the United States. .... 

B. The Trading with the Enemy Act does not confer 

jurisdiction upon the lower courts to entertain a 
suit for the release of property, the return of 
which has already been ordered by the Alien 
Property Custodian_ 

C. By Public Resolution No. 53, 73rd Congress, Con¬ 

gress has withdrawn the consent of the United 
States to be sued bv a German national for the 

V 

return of any property seized under the Trading 
with the Enemy Act, as amended_ 

II 

A. The Appellant is Precluded by the Treaty of Berlin 

from Questioning the Validity of Public Resolution 53 
and the Detention of Property "Which That Resolu¬ 
tion Requires_ 

B. Appellant’s Status as Enemy Continues for the Purpose 

of this Suit and it is not Entitled to Invoke Protection 
of Fifth Amendment Against a Measure Based on 
War Power_ 


Pag* 


I 


1 

2 


I 

l 


2 

2 



7 

I 


14 

i 

I 

I 

18 


III 


The Trading with the Enemy Act as Amended by the Settle¬ 
ment of War Claims Act of 1928 did not Confer upon 
the Appellant any Vested Interest either in a Right or in 
a Remedy Against the United States_ j 20 


29644—35 


1 


(I) 












II 

IV 

Page 

Congress, by the Settlement of War Claims Act, did not 
Relinquish all and every Interest in Property Seized from 
German Nationals under the Trading with the Enemy 

Act.. 27 

Conclusion.__ 31 

Appendix A_._ 32 

Appendix B_ 36 

Appendix C__ 39 

Appendix D_ 41 

TABLE OF CASES 

Banco Mexicano v. Deutsche Bank, 263 U. S. 591 (1924) affirming 

53 App. D. C. 266_____ 5 

Becker Steel Co. v. Cummings (Sup. Ct., U. S., Nov. 11, 1935). 5 

Brown v. United States, S Cranch 110_ 19 

Burnet v. Brooks, 2SS U. S. 37S, 396, (1933)_ 17 

Commercial Trust Co. v. Miller, 262 U. S. 51_ 19 

Crone v. Sutherland, 63 F. (2d) 895, S96 (1933)_ 5 

District of Columbia v. 1 selin, 183 U. S. 62 (1901)_ 9, 12 

Field v. Clark, 143 U. S. 649 (1892)... 31 

Fong Tue Ying v. United States, 149 U. S. 698, 711_ 18 

Hall, in re, 167 U. S. 38 (1897).... 9 

Hampton v. United States, 276 U. S. 394 (1928)_ 31 

Henkels v. Sutherland, 271 U. S. 298_ 4 

Imhof-Berg Silk Dyeing Co. v. United States, 43 F (2d) 836 (1930). 9 

Kawananakoa v. Polyblank, 205 U. S. 349 (1906)___ 8 

Klein v. Palmer, 18 F. (2d) 932 (C. C. A. (2d) 1927).....14, 17 

Kogler v. Miller, 288 Fed. 806 (C. C. A. 3rd 1923).... 9, 11 

Lang v. Wingrave, 295 Fed. 565 (1924)_ 17 

Legal Tender Cases, 12 Wall. 457, 555... 18 

Lynch v. United States, 292 U. S. 571, 581 (1934)__ 8, 9, 21, 28 

Mairano v. Baltimore & Ohio R. R. Co., 213 U. S. 268 (1909) 14 

Miller v. United States (Page v. United States), 11 Wall. 268_ 19 

Munich Reinsurance Co. v. First Reinsurance of Hartford, 300 
Fed. 345 (1924), affirmed 6 F. (2d) 742 (1925), appeal dis¬ 
missed 273 U. S. 666 (1927). 17 

Perry v. United States, 294 U. S. 330 (1935)_ 8 

Stoehr v. Wallace, 255* U. S. 239_ 19 

Sturchler v. Sutherland, 19 F. (2d) 999 (1927)_ 29 

Swiss National Insurance Co. v. Miller et al., 267 U. S. 42 (1925). 18 

Synthetic Patents Co\ v. Sutherland, 22 F. (2d) 491 (C. C. A. 2nd 

1927)... 5 

United States v. Babcock, 250 U. S. 328 (1919)_i,_ 6 

United States v. Chemical Foundation, 272 U. S. 1 (1926)_3, 17, 29 

United States v. White Dental Mfg. Co., 274 U. S. 398, 402_ 27 































in 


Von Bruning v. Sutherland,, 58 App. D. C. 258, 29 F. (2d) 631 


(1928) 


Psc« 


Ware v. Hylton, 3 Dallas 199 (1796)_j 14 

White v. Mechanics Securities Corporation, 269 U. S. 283_I 4 

Woodson v. Deutsche, etc., Vormals, 292 U. S. 449 (1934)3, 27 28, 29 

STATUTES AND TREATIES 


Debt Funding Agreement of 1930 (Annual Report of Secretary 

of Treasury, 1930, p. 341) .. ! 24 

Knox-Porter Peace Resolution (42 Stat. 105)_ 22 

Mixed Claims Commission (42 Stat. 2200)_! 22 

Public Resolution No. 53 (48 Stat. 1267)_j 11 

Settlement of War Claims Act of 1928 (45 Stat. 254)_I 23 

Trading with the Enemy Act (40 Stat. 411, 50 U. S. C. A. Ap-I 

pendix).. j 21 

Treaty of Berlin (42 Stat. 1939)___ i 14, 22 

Treaty of Versailles (Reprinted in Senate Document No. 348, 

67th Congress, 4th Session)___ 15 

Winslow Act of 1923 (42 Stat. 1511, 50 U. S. C. A. Appendix). 22 

I 


i 


l 

i 


i 

i 

i 


i 


I 


i 



























In the United States Court of Appeals 
for the District of Columbia 


No. 6471 

j 

I 

Deutsche Bank und Disconto-Gesellschai]t, 
a Corporation, appellant 
v. 

Homer S. Cummings, Attorney General of |the 
United States, and W. A. Julian, as Treasurer 
of the United States, appellees 

BRIEF FOR THE APPELLEES 


STATEMENT 


Pursuant to the provisions of the Trading >vith 
the Enemy Act, the Alien Property Custodian had 
seized property of the Direction der Discbnto 
Gesellschaft, a German corporation (R. 3). The 
appellant corporation, as its successor, acting ujader 
the terms of the Trading with the Enemy Act, as 
amended by the Settlement of War Claims A<it of 
1928 (45 Stat. 254), filed a notice of claim witlj the 
Alien Property Custodian and requested the return 
to it of 80% of the property which had beejn so 
seized (R. 3). ! 

Because of the injunctive effect of an action 
brought by one William H. Sprunt and others^ the 
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administrative return of this property could not 
lawfully have been made between the date of the 

V 

institution of the action on March 16,1931, and the 
date of its dismissal on May 24, 1934 (R. 4). 

On June 27,1934, Congress enacted Public Reso¬ 
lution No. 53 (48 Stat. 1267), the text of which 
appears as Appendix A. 

On October 3, 1934, the appellant instituted the 
present suit in the Supreme Court of the District 
of Columbia (R. 2). To this bill of complaint, the 
appellees filed a motion to dismiss upon the ground 
that the lower court was without jurisdiction be¬ 
cause, by Public Resolution No. 53, 73d Congress, 
the return of the property, as prayed for in the 
appellant's bill, has been postponed and the money 
or property and the income, profits, and avails 
thereof reserved (R. 7). 

This motion to dismiss for want of jurisdiction 
was sustained (R. 8), and this is an appeal from 
the order and decree dismissing the bill of com¬ 
plaint which was entered by the lower court (R. 8). 

ARGUMENT 

I 

The Supreme Court of the District of Columbia is with¬ 
out jurisdiction to entertain this action 

A. A suit for the return of property seized under the Trading with 

the Enemy Act is essentially a suit against the United States 

It is now 7 firmly established that upon the seizure 
of property by the United States under the Trad¬ 
ing with the Enemy Act, the enemy owner was di- 
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i 

I 

i 
i 

i 
i 

I 

i 

vested of every right, title, and interest therein; 
United States v. Chemical Foundation, 272 U.jS. 1 
(1926) ; Woodson v. Deutsche, etc., Vormals,\ 292 
U. S. 449 (1934). 1 As stated by the Supreme Cjourt 
in the Woodson v. Deutsche, etc., Vormals case (pp. 
453, 454) : j 

The Trading with the Enemy Act I was 
passed by Congress in the exertion of the 
war power; its purpose was to weaken 
enemies by diminishing the sources from 
which they could obtain aid, andj to 
strengthen this country by adding td re¬ 
sources for the successful prosecution of the 

! 

— 

1 The case of Commissioner of Internal Revenue v. Steams, 
65 F. (2d) 371, cited by the appellant, is not contrary to 
these decisions of the Supreme Court of the United States. 
In that case it appeared that certain shares and bond^ had 
been returned by the Alien Property Custodian to ah ad¬ 
ministrator c. t. a., the German owner having died during 
the period that the property was held by the Custodian. 
The administrator sold these shares and bonds, and! com¬ 
puted his taxable profit upon the value of the property at 

the time it was received bv him from the Custodian. The 

«/ 

Commissioner of Internal Revenue assessed the administrator 
for a profit based upon the value at the time of the testator’s 
death. The court upheld the action of the Commissioner 
and stated that despite the seizure and transfer of title to 
the Custodian, still it could be said that the former cpwner 
retained some “ interest ” which upon death passed to an 
administrator. It is to be noted that this w’as a tax case 
requiring strained concepts to support it. To state that 
there existed, for the purpose of determining a tax base, an 
expectancy in the original owner, is far different Ifrom 
asserting that the original owner had a vested interest in 
the property held by the Alien Property Custodian. (See 
Note (1933 ) 2 Geo. Wash. L. Rev. 104.) 
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war. Section 12 declares that after the end 
of the war any claim of any enemy to re- 
coyer money or property received and held 
by the Custodian or deposited in the United 
States Treasury “ shall be settled as Con¬ 
gress shall direct/’ 40 Stat. 424. While this 
suggests that confiscation was not effected 
or intended, it plainly shows that Congress 
reserved to itself full freedom at any time 
to dispose of the property as might be 
deemed expedient and to deal with claimants 
as it should deem to be in accordance with 
right and justice, having regard to the con¬ 
ditions and circumstances that might arise 
during and after the war. It is clear the 
enemy owners ivere divested of every right 
in respect of property taken and held under 
the Act. United States v. Chemical Founda¬ 
tion, 272 U. S. 1, 9-11. (Italics supplied.) 

In Henkels v. Sutherland, 271 U. S. 298, Mr. Jus¬ 
tice Sutherland stated: “With enemy-owned prop¬ 
erty . . . the United States may deal with as it 
sees fit”, citing as authority for that statement the 
opinion of Mr. Justice Holmes in White v. Mechan¬ 
ics Securities Corporation, 269 U. S. 283, wherein 
the late Justice observed: 

The funds were seized adversely by the 
United States in time of war. They are in 
its hands; it has declared by an Act of Con¬ 
gress what shall be done with them, and that 
is the end of the matter. 

It is equally well settled that a suit for the re¬ 
covery of enemy property seized under the Act is 
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a suit against the United States and can onjly be 
brought if the United States has given its consent 

I 

to be sued. Becker Steel Co. v. Cummings, decided 
by the Supreme Court of the United Statesj No¬ 
vember 11, 1935; Banco Mexicano v. Deutsche 
Bank, 263 U. S. 591 (1924), affirming 53 App. jD. C. 
266; Von Bruning v. Sutherland, 58 App. D. Cl 258, 
29 F. (2d) 631 (1928); Synthetic Patents do. v. 
Sutherland, 22 F. (2d) 491 (C. C. A. 2nd 1927). 

Section 9 of the Trading with the Enemy Act is 
the only statutory authority for suits to recover 
property or money in the possession of the fUien 
Property Custodian or the Treasurer of the United 
States. The lower court has no jurisdiction ijnder 
its general equity powers to entertain a suit against 

i 

the Custodian or the Treasurer of the United 
States. As stated by this Court in Crone v. Suther¬ 
land, 63 F. (2d) 895, 896 (1933): | 

Plaintiff’s property was seized adversely 
by the United States in time of war.! All 
right of plaintiff in the property was jgone 
until Congress saw fit to extend relief. 
Plaintiff, therefore, is not in position to in¬ 
voke the general equity jurisdiction of the 
courts. Her remedy is the special one ac¬ 
corded by section 9 of the Trading With the 
Enemy Act, as amended, 42 Stat. 1514; (50 
U. S. C. A. Appendix Sec. 9 and note). 
Central Union Trust Co. v. Gary an , 254 U. S. 
554, 568, 41 S. Ct. 214, 65 L. Ed. 403; St\oehr 
v. Wallace, 253 U. S. 239, 243, 41 S. Ct. 1293, 
65 L. Ed. 604. 

i 


i 

i 
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B. The Trading With the Enemy Act does not confer jurisdiction 
upon the lower courts to entertain a suit for the release of 
property, the return of which has already been ordered by the 
Alien Property Custodian 

As outlined 1 above, the right to recover under the 
Trading with the Enemy Act is limited to condi¬ 
tions laid down in § 9. Where a statute provides 
a special remedy against the United States, that 
remedv is exclusive. United States v. Babcock, 250 
U. S. 328 (1919). 

Section 9 of the Trading with the Enemy Act 
(Appendix “B”) provides that after filing a no¬ 
tice of claim with the Alien Property Custodian, 
a proper claimant may bring suit at once to secure 
the return of property held by the Custodian or 
by the Treasurer of the United States, and further 
provides that if application is made to the Presi¬ 
dent for an administrative allowance of the claim, 
the claimant may, after sixty days, bring suit “if 
the President shall not so order.” 

The powef of the President under the Act to 
order the return of property to German nationals 
was, by Executive Order No. 4862, of April 23, 
1928 (Appendix “C”), vested in the Alien Prop¬ 
erty Custodian. The bill of complaint (par. 10, 
R. 3) shows that this power was exercised by the 
Custodian as to the appellant’s claim and the prop¬ 
erty sought was ordered to be returned. There¬ 
after, the enactment of Public Resolution No. 53 
made the carrying out of this order improper and 
unlawful. The appellant, desiring to question the 


7 
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constitutionality of that resolution, has miscon¬ 
ceived its remedy. Suit under the Trading |vith 
the Enemy Act is not authorized where it appears, 
as it does in this case, that the President, acting 
through a duly appointed agent, has already or¬ 
dered the return of the property prayed for. jThe 
lower court under such circumstances is without 
jurisdiction to entertain the action. j 

C. By Public Resolution No. 53, 73rd Congress, Congress has with¬ 
drawn the consent of the United States to be sued by a German 
national for the return of any property seized under the 
Trading With the Enemy Act, as amended 

Assuming for the purpose of argument thalf the 
lower court might otherwise have jurisdiction to 

i 

entertain a suit for the recovery of property ^fter 

i 

the return of said property has been ordered b^ the 
Custodian, still we must conclude that the lower 
court was without jurisdiction in the instant case 
because of the enactment of Public Resolution 
No. 53. ! 

It has previously been shown that a suit for the 
recovery of enemy property seized under the Act is 
a suit against the United States, and can onl^ be 
brought if the United States has given its consent 
to be sued. 

The appellant, of course, does not place itself in 
the position of denying the line of authorities feup- 

i 

porting this proposition, but instead asserts (ji. 59, 
60) that it is “ immaterial whether or not this| is a 
suit against the United States”, because its ‘ |Sole 
contention is that Public Resolution No. 53 isj un- 
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constitutional.” But this ignores the fact that 
whether or not Congress can withdraw and alter 
the jurisdiction of courts to order the return of 
property seized under the Trading with the Enemy 
Act must necessarily depend upon the nature of the 
jurisdiction which was prior thereto exercised by 
those courts. 

That the United States cannot be sued without 
its consent is a proposition which admits of no con¬ 
tradiction. Perry v. United States, 294 U. S. 330 
(1935) ; Katcananakoa v. Polyblank, 205 U. S. 349 
(1906). And it is a corollary to this principle that 
Congress retains the power to withdraw its consent 
at any time. As stated by the Supreme Court in 
Lynch v. United States, 292 U. S. 571, 581 (1934): 

Although consent to sue was thus given when 
the policy issued, Congress retained power 
to withdraw the consent at anv time. For 
consent to sue the United States is a privi¬ 
lege accorded; not the grant of a property 
right protected by the Fifth Amendment. 
The consent may be withdrawn, although 
given after much deliberation and for a pe¬ 
cuniary consideration * * * (citing- 

cases). The sovereign’s immunity from suit 
exists whatever the character of the proceed¬ 
ing or the source of the right sought to be 
enforced. It applies alike to causes of ac¬ 
tion arising under acts of Congress, De- 
Groot v. United States, 5 Wall. 419, 431; 
United States v. Babcock , 250 U. S. 328, 331 
and to those arising from some violation of 


rights conferred upon the citizen by the Con¬ 
stitution. Schillinger v. United States}, 155 
U. S. 163, 166, 168. The character of] the 
cause of action—the fact that it is in icon- 

i 

tract as distinguished from tort—may im¬ 

portant in determining (as under the Tubker 
Act) whether consent to sue was gijven. 
Otherwise it is of no significance. For, im¬ 
munity from suit is an attribute of sdver- 
%/ 

eignty which may not be bartered away. 
(Italics supplied.) 

This power to withdraw the consent of the United 
States to be sued is so complete that it can b^ in- 
yoked to deprive a court of jurisdiction after suit 
has been instituted and even after it has reached 
the Supreme Court of the United States. In re 
Hall, 167 U. S. 38 (1897) ; District of Columbia v. 
I selin, 183 U. S. 62 (1901); I mho f-Berg Silk Dye¬ 
ing Co. v. United States, 43 F. (2d) 836 (1930). 

In Kogler v. Miller, 288 Fed. 806 (C. C. A.|3rd 
1923) (Cited in the Lynch Case, Footnote 12), it 
appeared that a German citizen residing in j the 
United States, and therefore not an enemy within 
the meaning of the Trading with the Enemy J^ct, 
had instituted a suit under Section 9 of that |Act 
to recover for a debt owing to him by an en^my 
whose property had been seized by the Alien Pfop- 
ertv Custodian. After the commencement of this 

* i 

action, Congress amended the Act by adding Sec¬ 
tion 9 (e), which limited suits by creditors Who 
were not United States citizens to suits for thel re¬ 
covery of only those claims which arose with refer- 
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ence to the particular property held by the Alien 
Property Custodian. The plaintiff did not fall 
within this qualification and his bill was therefore 
dismissed. The court said at page 808: 

This statute—Trading with the Enemy 
Act—as originally enacted was an announce¬ 
ment bv the United States of the manner in 
which it proposed to exercise its sovereign 
right to seize property not of an enemy gov¬ 
ernment alone but of its subjects. Having 
thus asserted its right of seizure, the govern¬ 
ment, had it chosen, could have stopped 
there and have made no provision for the 
release of seized property either to its owner 
or to anyone else. But Congress was in¬ 
clined to be generous and, accordingly, pro¬ 
vided by Section 9 of the Act two things. 
* * * Until Congress had so acted, a 

person having an interest in property seized 
or having a claim against the owner of prop¬ 
erty seized had no right to assert it against 
the property in the hands of the Alien Prop¬ 
erty Custodian or against the proceeds of 
its sale in the hands of the Treasurer of the 
United States. When Congress did so act, a 
claimant or creditor had such a right, but 
only so long as Congress saw fit to continue 
it. The opportunity which Congress af¬ 
forded one claiming an interest in or assert¬ 
ing a debt against seized property was more 
in the nature of a privilege than a right. 
But whether a right or a privilege it was 
created and conferred by Congress and con¬ 
tinued only by its grace. The statute did not 


vest this right or privilege in a claimant to 
the property or in a creditor of a debtor 
whose property had been seized in the ^ense 
that he might not be divested of it when and 
in any manner Congress might prescribe . 
(Italics supplied.) 


The case at bar raises a situation analogous to 
that in Kogler v. Miller, supra , and in addition is 
further fortified by the fact that in the instant jcase, 
the suit was not instituted until after the passage 
of Public Resolution No. 53. 

Public Resolution No. 53, 73rd Congress, 48 j3tat. 
1267, was approved by the President June 27, |l934 
(Appendix “A”). It provided in part that: j 

All payments, conveyances, transfers, or de¬ 
liveries of money * * * authorize^, or 

directed to be made under the Trading With 
the Enemy Act, as amended, or the Settle¬ 
ment of War Claims Act of 1928^ as 
amended, whether or not a judgment of de¬ 
cree has been entered with respect thereto, 
shall be postponed and the money or prop¬ 
erty * * * reserved. 


It is true that this Resolution does not recite in 


so many words that no suits shall be brought uhder 
the provisions of the Trading with the Enemy Act. 
But it does provide that no payments or convey¬ 
ances of property shall be made whether or njot a 
judgment has been entered with respect thereto. 
This court, acting either as a legislative couft or 
as a judicial court, will not stultify itself by fen¬ 
dering a judgment, the payment of which Congress 


has prohibited, and which must necessarily amount 
to nothing more than an advisory opinion. In 
District of Columbia v. Iselin, 183 U. S. 62, wherein 
it appeared that Congress had removed the juris¬ 
diction of the Court of Claims in certain cases, and 
had ordered that no judgments in these cases 
should be paid, the Supreme Court of the United 
States considered itself deprived of appellate juris¬ 
diction, and the court’s opinion emphasized the 
fact that it was improper for it to render a judg¬ 
ment against the United States where it appeared 
that Congress had directed or indicated that it 
would neither recognize nor satisfy it. The court, 
speaking through Mr. Justice Harlan, said (p. 
65): 

It was an act of grace upon the part of the 
United States to provide for the payment 
bv the Secretary of the Treasury of the 
amount of any final judgment rendered 
under that act. And when Congress bv the 
act of 1897 directed the Secretary not to 
pay any judgment based on the act of 1895, 
that officer could not be compelled by the 
process of any court to make such payment 
in violation of the act of 1897. A proceed¬ 
ing against the Secretary having that object 
in view would, in legal effect, be a suit 
against the United States; and such a suit 
could not be entertained by any judicial tri¬ 
bunal without the consent of the Govern¬ 
ment. It seems, therefore, clear that a dec¬ 
laration by this court in relation to the 
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matters involved in the present appeal would 
be simply advisory in its nature, and not in 
any legal sense a judicial determinatioji of 
the rights of the parties. 

In addition it must be noted that even if i!t. be 

i 

admitted that Public Resolution No. 53 merely re- 
moves the power of a court to order the immediate 
return of property without removing its jurisdic¬ 
tion to render an opinion establishing the claim¬ 
ant’s ownership in such property, nevertheless &uch 
a “declaratory judgment jurisdiction” does not 
exist where the right, title, or interest claimed is 
recognized and admitted by the United States.j In 
the case at bar it affirmatively appears in thej bill 
of complaint (par. 10, R. 3) that the Alien Pfrop- 

i 

erty Custodian has determined that the appefiant 
is the owner of the property claimed. There exists 
no dispute of ownership upon which to predicate 
jurisdiction to render a declaratory judgment.! 

The memorandum of the court below (R. 8) jsuc- 
cinctly states the arguments that have heretofore 
been presented and we can do no better than to 
repeat it as a final summary: 

I think that Congress has full power to | dis¬ 
pose of enemy property seized by the Alien 
Property Custodian, and make such chafiges 
in regard to that disposition as may from 
time to time seem advisable. The courts 
have uniformly held that a suit against} the 
Alien Property Custodian is a suit agfinst 
the United States, and have also held Ithat 

29644—35-3 
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Congress may grant and may withdraw the 
privilege of bringing suit against the United 
States. : When that privilege is withdrawn, 
the courts are powerless to act. I can see 
nothing unconstitutional in the withdrawal 
by Congress of this privilege, and the motion 
to dismiss the bill of complaint should be 
sustained. 

II 

A. The appellant is precluded by the Treaty of Berlin 
from questioning the validity of Public Resolution 
53 and the detention of property which that resolu¬ 
tion requires 

The Treatv of Berlin, concluded between the 

f 7 

United States and Germany on August 25, 1921, 
and proclaimed on November 14, 1921 (42 Stat. 
1939), expressly reserved for the benefit of the 
United States all of the beneficial provisions of the 
Treaty of Versailles and particularly those defined 
in Section I of Part IV, and Parts V, VI, VIII, 
IX, X, XI, XII, XIV, and XV. This Treaty is 
binding upon the nationals of the signatory powers. 
Ware v. Hylton, 3 Dallas 199 (1796); Mairano v. 
Baltimore & Ohio R. R. Co 213 U. S. 268 (1909) ; 
Klein v. Palmer, 18 F. (2d) 932 (C. C. A. 2d, 1927). 
Paragraph (d) of Article 297, Section IV, Part X, 
of the Treaty of Versailles, provides (p. 3462): 

As between the Allied and Associated Powers 
or their nationals on the one hand and Ger¬ 
many or her nationals on the other hand, all 
the exceptional war measures, or measures 
of transfer, or acts done or to be done in ex- 
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ecution of such measures as defined in para¬ 
graphs 1 and 3 of the Annex hereto shill be 
considered as final and binding upon all per¬ 
sons except as regards the reservation^ laid 
down in the present Treaty, (italics 
supplied.) ! 

Paragraph 3 of the Annex to Section IV, Part X 
of the Treaty of Versailles which defines the ; term 
“exceptional war measures” reads as follows!: 

In Article 297 and this Annex the expres¬ 
sion “exceptional war measures” includes 
measures of all kinds, legislative, adnkinis- 
trative, judicial, or others, that have been 
taken or will be taken hereafter with regard 
to enemy property, and which have h^d or 
will have the effect of removing fronfL the 
proprietors the power of disposition over 
their property, though without affecting the 
ownership, such as measures of supervision, 
of compulsory administration, and or se¬ 
questration ; or measures which have hid or 
will have as an object the seizure of, the use 
of, or the interference with enemy assets, 
for whatsoever motive, under whatsoever 
form, or in whatsoever place. Acts ir\ the 
execution of these measures include all de¬ 
tentions, instructions, orders, or decrees of 
Government departments or courts applying 
these measures to enemy property, as well 
as acts performed by any person connected 
with the administration or the supervision 
of enemy property, such as the payment of 
debts, the collecting of credits, the payment 
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of any costs, charges, or expenses, or the 
collecting of fees. (Italics supplied.) 

Thus it appears that the Treaty of Berlin con¬ 
firmed all actions that were taken or would there¬ 
after be taken by Congress in “removing from the 
proprietors the power of disposition over their 
property.” The Treaty specifically permitted 
measures of detention. Public Resolution No. 53, 
in removing the jurisdiction of the court to order 
the return of property to German nationals, and in 
postponing all payments formerly authorized to be 
made under the Trading with the Enemy Act, 
amounts to no more than a measure of detention. 
The postponement of the return of property to the 
appellant is clearly an act comprised within the 
definition, 

measures * * * which * * * will 

have the effect of removing from the pro¬ 
prietors the power of disposition over their 
property * * * 

since paragraph 3 of the Annex to Section IV, Part 
X, specifically provides that 

Acts in the execution of these measures in¬ 
clude all detentions * * * 

The court’s attention is invited to the fact that the 
same paragraph and the same sentence thereof of 
the Treaty of Versailles which confirms the sales 
and transfers of enemy property by the Custodian 
likewise confirms the management and administra¬ 
tion of such property by the Custodian. A number 



of suits have been instituted by German nationals 
questioning the validity of transfers of their prop¬ 
erty by the Custodian, and in each instancd the 
court has sustained a motion to dismiss the suit, 
holding that the same was barred by Article 297 
of the Treaty of Versailles. Lang v. Wingrave, 
295 Fed. 565 (1924) ; Klein v. Palmer, 18 F. ^2d) 
932 (1927); Munich Reinsurance Co. v. First Rein¬ 
surance of Hartford, 300 Fed. 345 (1924), afihjmed 
6 F. (2d) 742 (1925), appeal dismissed 273 TjT. S. 
666 (1927) ; see United States v. Chemical Founda¬ 
tion, 272 U. S. 1,11 (1926). j 

It is apparent from the appellant’s brief (p[ 15) 
that it has misunderstood the Government’s conten¬ 
tion in respect to the Treaty of Berlin. The Gov- 
ernment does not urge as an argument that the 
Treaty of Berlin confers the right of confiscation 
and it agrees with the appellant that such a rigjht is 

i 

inherent in the war powers of the United Spates. 
But the Government does urge that the Treaty of 
Berlin confirmed all measures of detention ^hieh 
might thereafter be enacted, and that, therefore, it 
is not for this appellant, a German corporation, to 
question the detention and reservation whidh is 
effected by Public Resolution No. 53. How Hong 
this bar shall continue is a matter for Congress to 
determine in its discretion, and it is not for a court 
to limit or to embarrass the sovereign’s control of 
international relations. As was stated by Chief 
Justice Hughes in the recent case of Burript v. 
Brooks, 288 U. S. 378, at page 396: j 
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As a nation with all the attributes of sov¬ 
ereignty the United States is vested with all 
the powers of government necessary to main¬ 
tain an effective control of international re¬ 
lations. * * * 44 We should hesitate long”, 
we said in Mackenzie v. Hare, 239 U. S. 299, 
311, 44 before limiting or embarrassing such 
powers.” 

See also Legal Tender Cases, 12 Wall. 457, 555; 
Fong Tue Ying v. United States, 149 U. S. 698, 711. 

B. Appellant’s status as enemy continues for the purpose 
of this suit and it is not entitled to invoke protection 
of fifth amendment against a measure based on war 
power 

It has long been established that the enemy status 
of a corporation, once determined an enemy within 
the definition of subsection (a) of Section 2 of the 
Trading with the Enemy Act, as amended, did not 
cease by reason of the Joint Resolution of July 2, 
1921 (42 Stat. 105, c. 40), which officially declared 
the war at an end. Section 12 of the Trading with 
the Enemy Act (40 Stat. 411,424) provides in part: 

After the end of the war any claim of any 
enemy or of an ally of enemy to any money 
or other property received and held by the 
alien property custodian or deposited in the 
United States Treasury shall be settled as 
Congress shall direct. 

As stated by Mr. Chief Justice Taft in Swiss Na¬ 
tional Insurance Co. v. Miller et al., 267 U. S. 42 
(1925): 


The argument for the appellant is j that 
when the war ended, it ceased to be an 
enemy, and so the words quoted [$ 12, 
supra] do not apply to it. This is arjL im¬ 
possible construction of the section. After 
the end of the war there could be no epemy 
in the sense in which the appellant argues. 
The word u enemy ”, used in § 12, of cdurse, 
refers to the person who, or corporation 
which, fulfilled the definition of an ehemy 
during the war. It follows that the right of 
the appellant to recover its property poaust 
depend on the congressional direction sub¬ 
sequent to the original act. 

It is also well settled that this Act, whether 
taken as originally enacted, or as since amended, is 
strictly a war measure, finding its sanction n[i the 

_ i 

Constitution, Art. I, § 8, Cl. 11. Stoehr v. Wallace, 
255 U. S. 239; Commercial Trust Co. v. Miller, 262 
U. S. 51. Where an act of Congress is an exercise 
of the war powers of the Government, it is blear 
that it is not affected by the restrictions imposed 
by the Fifth Amendment. Miller v. United States 
{Page v. United States ), 11 Wall. 268; Brown v. 
United States, 8 Cranch 110. The limitations or 
restrictions of the Fifth Amendment cannot tje in¬ 
voked by plaintiff-appellant, therefore, since that 
amendment does not affect the exercise of thQ war 
power conferred upon Congress. 
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III 

The Trading with the Enemy Act as amended by the 
Settlement of War Claims Act of 1928 did not confer 
upon the appellant any vested interest either in a right 
or in a remedy against the United States 

A major portion of the arguments presented in 
the appellant's brief are, we believe, designed to 
establish the proposition that the Settlement of 
War Claims Act conferred certain “vested rights” 
upon former enemies, and that these “ vested 
rights” cannot be affected by Congressional enact¬ 
ments. Perhaps the position of the appellant can 
best be expressed by repeating the appellant’s own 
statement (p. 63): 

Bv virtue of the Settlement of War Claims 
Act, the United States did consent to be 
sued, and if the Settlement of War Claims 
Act conferred vested rights upon the former 
enemies, such consent cannot be withdrawn. 

The appellees submit that the appellant is doubly 
in error; first, in the assertion that “vested rights” 
were conferred, and secondly, in the assertion that 
the consent of the United States to be sued cannot 
be withdrawn. 

At the verv outset we must determine what 
rights, powers, or privileges the appellant refers 
to when it uses the term “vested rights.” It can¬ 
not be that the appellant is contending that one 
can acquire a vested right in the remedy of suit 
against the United States. More probably, the 
appellant ’wishes to distinguish between a “right” 
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and a “remedy” and desires to urge that the Settle¬ 
ment of War Claims Act conferred upofi it a 
“right' 7 which is analogous to the “right’* con¬ 
ferred upon one who enters into a contractual re¬ 
lationship with the United States. Even assuming 
that such a right was bestowed upon the appellant, 
it must be apparent that no constitutional guaran¬ 
tee has been infringed, because Public Resolution 
No. 53 amounts to no more than a removal of the 
“remedy” of suit against the United States . 
Lynch v. United States, 292 U. S. 571. 

We are loath, however, to permit the assertion 
that a vested right (as distinguished from a! rem¬ 
edy) was conferred upon the appellant, to go un¬ 
challenged. Let us examine the events which 

i 

serve as a background to the enactment of the 
Settlement of War Claims Act, and the dvents 
which took place thereafter and led up to thQ pas¬ 
sage of Public Resolution No. 53. All thesb are 
matters which are subject to judicial cognisance. 

The Trading with the Enemy Act. In its original 
form, the Trading with the Enemy Act provided 
for the seizure of all enemy property by the Alien 
Property Custodian, and left undecided the Ques¬ 
tion as to what disposition was to be made of the 
property so seized. The Act effected a confiscation 
in the sense that the owner was divested of hiS title 

i 

and interest, but it did not effect a confiscation in 
the sense that the United States had definitely ap¬ 
propriated the property to its own use. 

I 

i 


i 
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The Knox-Porter Peace Resolution . A joint 
resolution terminating the state of war between 
the United States and Germany was adopted by 
Congress on July 2,1921 (42 Stat. 105). This reso¬ 
lution stated that it would be the Government’s 
policy to make no disposition of enemy property 
which had theretofore been seized, until the Ger¬ 
man Government had made suitable provisions for 
the satisfaction of all American claims. 

The Treaty of Berlin .—The statement of policy 
in the Knox-Porter Peace Resolution was incorpo¬ 
rated into the Treaty of Berlin of August 25, 1921 
(42 Stat. 1939). 

The Mixed Claims Commission .—On August 10, 
1922, an agreement was entered into between Ger¬ 
many and the United States whereby a Mixed 
Claims Commission was established to determine 
the amount to be paid by Germany in satisfaction 
of its financial obligations under the Treaty of 
Berlin (42 Stat. 2200). This, then, was the first 
step undertaken by Germany in the direction of 
providing for the payment of American claimants. 

The Winslow Act of 1923. —With the assurance 
given by the creation of the Mixed Claims Commis¬ 
sion in mind, Congress in 1923, as an amendment 
to the Trading with the Enemy Act, passed what 
is known as the Winslow Act (42 Stat. 1511). By 
this amendment the President was permitted to re¬ 
turn property to former German owners up to the 
value of $10,000. The District courts were also 
empowered to order the return of such property, if 
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the claimant could establish his original interest 
therein. Thus it is seen that Congress set in! mo- 
tion a procedure for the return of property to 
German nationals generally. 

The Settlement of War Claims Act of 1928 .\—In 
1928 the Settlement of War Claims Act further 
amended the Trading with the Enemy Act i and 
enlarged the consent of the United States so!that 
German nationals could receive 80% of the prop¬ 
erty which had been seized by the Alien Property 
Custodian (45 Stat. 254). It is obvious, of coiirse, 
that the Settlement of War Claims Act was not the 
“ suitable provision ” for payment by the German 
Government which was called for in the Peace Res- 
olution of July 2, 1921. Instead, that Act merely 
showed that Congress had decided not to adhere 
strictly to the limitations of the Peace Resolution, 
and that Congress was willing to make additional 
returns to Germans in anticipation of future settle- 
ments and adjustments between the two nations. 
In view of the attitude of the German Government, 
as expressed in the Treaty of Berlin; in view of the 
creation and conduct of the Mixed Claims Conimis- 
sion; and in view of the provision for the retention 
of 20% in a German special deposit account, Con¬ 
gress considered that it had sufficient assurancb that 
Germany would ultimately settle her accbunt. 
When the Debt Funding Agreement of 19301 was 
entered into it appeared that Congress had been 
correct in its assumption that Germany would pay 
her debts. 
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The Debt Funding Agreement of 1930 .—On June 
23, 1930, the United States and Germany executed 
an agreement providing for the settlement of claims 
of the United States and its citizens against the 
German Government. In brief, it provided that 
Germany was to pay 40,800,000 Reichsmarks for 
the period September 1, 1929, to March 31, 1930, 
and the sum of 40,800,000 Reichsmarks per annum 
from April 1, 1930, to March 31, 1981. (See 
Annual Report of the Secretary of the Treasury, 
1930, p. 341.) It also stated that 

Nothing contained herein shall be construed 
as requiring the United States to release any 
German property which it now holds other 
than as i heretofore or hereafter authorized 
by the Congress of the United States. 
(Italics supplied.) 

The appellant in Point IX deliberately ignores the 
words “or hereafter” and asserts that the return of 
property to it is a return that was “heretofore 
authorized. ’ ’ But the provision reads, 4 4 heretofore 
or hereafter authorized” and the word 44 hereafter” 
cannot be disregarded. This stipulation in the 
Debt Funding Agreement when read without omis¬ 
sions manifests an intent on the part of Congress, 
with Germanv's consent, to retain its absolute 

W 7 

dominion over property held by the United States. 

Following the execution of this Debt Funding 
Agreement, the United States, of course, continued 
to return property to German nationals under the 
authority of the Settlement of War Claims Act. 


I 


I 

However, when it became apparent that Gerjnany 
was either unwilling or unable to satisfy its obliga¬ 
tions to the United States and to its citizens,j then 
the very foundation upon which the Settlement of 
War Claims Act was based, collapsed. It wa^ then 
that Public Resolution No. 53 was adopted, j 

In the light of this historical background, Iwhat 
arguments can be brought forth to sustain the as¬ 
sertion that Congress intended to confer Rested 
rights upon the appellant? The appellant’s brief, 
composed of 17 points and 8 subheadings, bids de¬ 
fiance to the making of a simple and logical analysis 
of its arguments. There do, however, appear |to be 
two main thoughts—two lines of approach, j One 
is that the Settlement of War Claims Act created 
an actual contract between the German claimants 
and the United States for the return of the prop¬ 
erty (see Point V) and the other is that the Upited 
States, in passing the Settlement of War Claims 
Act, thereby revested title in the former owners. 
(See Point III.) 

The appellant, in an attempt to support the! con¬ 
tract theory, refers to the Act as having been passed 
as a result of a compromise between the Gefman 
claimants and the American claimants. (See ^oint 
VI.) It is quite obvious, of course, that the Act 
contains no promise on the part of the United 
States, upon which to support a contract anpl, in 
addition, it must be apparent that the compromise 
to which the appellant refers was in no sense a| con¬ 
tractual compromise, but was merely the 
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“give and take” among interested parties which 
frequently precedes Congressional enactments. 

In support of the theory that the Settlement of 
War Claims Act revested title in former enemies, 
the appellant notes that the title of the Act includes 
the word “Settlement” (p. 39), and finds comfort 
in such language as: “for the ultimate return of all 
property” (p. 17), and “temporarily withheld” 
(p. 26). The appellant also places weight upon the 
fact that the Act directs the court to order the 
return of the property seized by the Custodian to 
the former owners who established their interest 
therein. From this the appellant concludes that 
title revested in it in 1928 or at least at the time 
that it complied with the requirement of consenting 
to the retention of 20% of the property. But this 
provision authorizing the return of property is en¬ 
tirely consistent with the continued ownership of 
the property by the United States until the time 
that the final and actual conveyance is made. It is 
rather extraordinary to conclude that Congress in¬ 
tended to relinquish forever all control over the 
property it held and to vest title in persons whose 
interests, by the very terms of the Act, w’ere to be 
thereafter determined and established. 

It must be borne in mind that the discretionary 
power given to the President to return seized prop¬ 
erty, as an administrative act, and the jurisdiction 
conferred upon the courts to judicially determine 
the interests of claimants, was based upon the as- 



sumption and implied condition that Germany 
would ultimately settle her account. I 

Since this appellant received no vested interest, 
either in a right or in a remedy against the Uhited 
States, it cannot be successfully urged that Public 
Resolution No. 53, in removing the jurisdiction of 
the lower court to entertain the present actior^, vio¬ 
lated any constitutional right of the appellant. 

IV i 

Congress, by the Settlement of War Claims Act, did not 
relinquish all and every interest in property $eized 
from German nationals under the Trading with the 
Enemy Act 

That Congress did not relinquish all dominion 
over enemy property nor grant to enemy claimants 
a vested or property right therein by the Settle¬ 
ment of War Claims Act (Appellant’s Point IV) 
was recently decided by the United States Supreme 
Court in Woodson v. Deutsche Gold, etc,, Vorfnals, 
supra, In this case the Court, reaffirming it^ rul¬ 
ing in United States v. Chemical Foundation, 272 
U. S. 1, 9-11, held that: “It is clear the enemy own¬ 
ers were divested of every right in respebt of 

| 

property taken and held under the Act ” 

As stated by Mr. Justice Stone in United States 
v. White Dental Mfg. Co,, 274 U. S. 398, 4C^2, in 
deciding a question concerning the ultimate return 
to a corporation of seized enemy property oh the 
basis of the Trading with the Enemy Act: 
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What would ultimately come back to it, as 
the event proved, might be secured not as a 
matter of right, but as a matter either of 
grace to' the vanquished or exaction by the 
victor. (Italics supplied.) 

The Settlement of War Claims Act of 1928, pro¬ 
viding return of part of the enemy property was 
not a contract but an act looking to the bestowal of 
a gratuity and as such, it could be repealed. Lynch 
v. United States, supra . 

Furthermore, it w*as conclusively indicated that 
the power of Congress over enemy property had not 
been relinquished by the Settlement of War Claims 
Act when the Supreme Court in the Deutsche Gold 
Case, supra, held that: “The Act of March 23,1934, 
infringes no constitutional right of the respond¬ 
ent. ” By this Act (48 Stat. 510, Appendix D), 
which became law some six years subsequent to the 
Settlement of War Claims Act, Congress reduced 
the return to enemies from an amount equalling 80 
per centum of the property less actual expenses 
chargeable against each trust, by an additional, flat 
2 per centum deduction. The power of Congress 
over enemy property was again definitely exercised 
and its validity sustained as late as March of 1934. 

Appellant urges (Point IV) that the authority 
for such deduction, made subsequent to the Settle¬ 
ment of War Claims Act, was valid only because 
of the original reservation in the Trading with the 
Enemy Act, as amended, with regard to the pay- 
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merit of expenses. As indicated by the Deutsche 
Gold case, Congress had early established the legis¬ 
lative policy that enemy property should beat the 
expense of its administration. The Act of March 

j 

23, 1934, merely carried out this policy. Ill like 
manner, by the Knox-Porter Peace Resolution of 
July 2, 1921, Congress established the legislative 
policy that no final disposition would be ma$e of 
enemy property until Germany had made suitable 
provisions for the satisfaction of all American 
claims. Public Resolution 53, doing no more! than 
that, precisely carries out this policy. As stated by 
the Court in Sturchler v. Sutherland, 19 F. | (2d) 
999 (1927): I 

If one considers the history of the origi¬ 
nal act of 1917 and the subsequent amenda¬ 
tory acts from time to time, it will appear 
that, while the seizure started with thd idea 
of taking away the property of the ejnemy 
to prevent them from giving support tojtheir 
government during war time (Miller v. 
Robertson, 266 U. S. 243, 45 S. Ct. 73, ;69 L. 
Ed. 265), this purpose changed until finally 
it is being repeatedly considered by Con¬ 
gress as a trust fund to be held as security 
for the settlement of claims of American 
citizens against the former enemy. Soe ex¬ 
tract from debates in Congress, infra, j 
There is no idea of confiscation, but there 
is this purpose of holding sufficient of the 
funds sequestered to meet American claims, 
provided same are not adjusted in some 
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other way, and this with the express agree¬ 
ment of the German and United States 
governments. If this is so, surely it is for 
Congress to decide, from time to time, how 
this trust fund shall he diminished, rather 
than for the courts. 

***** 

The legislation of Congress, therefore, ex¬ 
presses a coherent, definite, and intentional 
plan. The various statutes have been en¬ 
acted cautiously, and with express limita¬ 
tion at all times, considering the importance 
of ownership at the time of seizure. There 
has been no ivaiver of any rights to the fund 
by this government. On the contrary, it is 
a sequestered fund held for definite purpose 
by this government, in contemplation of 
matters to be adjusted in times of peace 
rather than in times of war, and with the 
full consent of both Germany and this coun¬ 
try. (Italics supplied.) 

The Settlement of War Claims Act was in no way 
a less cautious enactment than was the previous 
legislation of Congress concerning enemy property, 
in no manner dispensing with the fundametal 
status of ownership at the time of seizure, but 
merely by amendment, enlarging the return to Ger¬ 
man nationals from a maximum value of $10,000 to 
an amount equaling approximately 80 per centum 
of the seized property. 

It is also urged that Public Resolution 53 in¬ 
volves an unlawful delegation of legislative powers 
to the President, and therefore that the Resolution 
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is ineffective to bar the appellant’s actionJ It 
should be apparent, however, that this argument is 
entirely without merit because not only has there 
been no delegation of legislative powers, Field v. 
Clark, 143 U. S. 649 (1892) ; Hampton v. United 
States, 276 U. S. 394 (1928'), but in addition jit is 
to be noted that there has been no exercise by 1 the 
President of any delegated powers as against'this 
appellant. The removal of jurisdiction of which 

the appellant complains was a limitation impbsed 

! 

by Congress itself, and in no sense a restriction 

i 

created by the President. 

CONCLUSION 

It is respectfully submitted that the decree of the 
Supreme Court of the District of Columbia sustain¬ 
ing the motion of defendants-appellees to disfniss 
the bill of complaint should be affirmed. 

James W. Morris, 

i 

Assistant Attorney General. 
Leslie C. Garnett, 

United States Attorney. 
Harry LeRoy Jones, 
Attorney, Department of Justice. 
Edward First, 

Attorney, Department of Justice. 

Frank C. Sterck, 

Attorney, Department of Justice . 
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Public Resolution No. 53, 73d Congress 

[48 Stat. 12C7] 

JOINT RESOLUTION To amend the Settlement of War 

Claims Act of 192S, as amended 

Whereas the joint resolution of the Congress of 
the United States, approved July 2, 1921, pro¬ 
vides in part as follows: 

Sec. 5. All property of the Imperial Ger¬ 
man Government, or its successor or suc¬ 
cessors, and of all German nationals, which 
was, on April 6, 1917, in or has since that 
date come into the possession or under con¬ 
trol of, or has been the subject of a demand 
by the United States of America or of any 
of its officers, agents, or employees, from 
any source or by any agency whatsoever, 

* * * shall be retained bv the United 

States of America and no disposition thereof 
made, except as shall have been heretofore 
or specifically hereafter shall be provided by 
law until such time as the Imperial German 
Government * * * shall have * * * 

made suitable provision for the satisfaction 
of all claims against said [Government] 

* * *, of all persons, wheresoever domi¬ 

ciled, who owe permanent allegiance to the 
United States of America and who have 
suffered, through the acts of the Imperial 
German Government, or its agents * * * 

since July 31, 1914, loss, damage, or injury 

( 32 ) 


to their persons or property, directly <j>r in¬ 
directly, whether through the ownership of 
shares of stock in German, * * *, 

American, or other corporations, or in con¬ 
sequence of hostilities or of any operations 
of war, or otherwise * * *. 

Whereas the treaty between the United Stated and 
Germany of August 25, 1921, incorporated} said 
provision of such joint resolution and alsoj pro¬ 
vided in article I thereof as follows: 

Germany undertakes to accord to the 
United States, and the United States shall 
have and enjoy, all the rights, privileges, in¬ 
demnities, reparations, or advantages Speci¬ 
fied in the aforesaid Joint Resolution cjf the 
Congress of the United States of Jply 2, 
1921, including all the rights and advan¬ 
tages stipulated for the benefit of the 
United States in the Treaty of Versailles 
which the United States shall fully 4ujoy 
notwithstanding the fact that such Treaty 
has not been ratified by the United States; 
and 

Whereas by the agreement of August 10, 192^, be¬ 
tween Germanv and the United States, a Hixed 
Claims Commission was established to adjudi¬ 
cate claims of American nationals against jGer- 
many arising out of the World War; and 

Whereas under the terms of the debt-funding agree¬ 
ment between Germany and the United Spates 
dated June 23, 1930, Germany agreed to p4y to 
the United States in satisfaction of Germany’s 
obligations remaining on account of awards, in¬ 
cluding interest thereon, entered and to b^ en¬ 
tered by the Mixed Claims Commission, United 
States and Germany, the sum of 40,800,000 
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reichmarks for the period September 1, 1929, to 
March 31, 1930, and the sum of 40,800,000 reich¬ 
marks per annum from April 1, 1930, to March 
31, 1981; and 

Whereas Germany is now in arrears in payments 
due under said debt-funding agreement between 
Germany and the United States, and has accord- 
ingly failed to make suitable provision for the 
satisfaction of the said claims against Germany: 
Now therefore be it 

Resolved by the Senate and House of Represent¬ 
atives of the United States of America in Congress 
assembled, That so long as Germany is in arrears in 
any payments of principal or interest, including 
interest at the rate of 5 per centum per annum on 
principal installments not paid when due, under 
the debt-funding agreement between Germany and 
the United States, dated June 23,1930, with respect 
to Germany's obligations remaining on account of 
awards, including interest thereon, entered and to 
be entered by the Mixed Claims Commission, 
United States and Germany, all payments, convey¬ 
ances, transfers, or deliveries of money or property 
or the income, issues, profits, and/or avails thereof 
authorized or directed to be made under the Trad¬ 
ing with the Enemy Act, as amended, or the Settle¬ 
ment of War Claims Act of 1928, as amended, 
whether or not a judgment or decree has been en¬ 
tered with respect thereto, shall be postponed and 
the money or property, or the income, issues, 
profits, and/or avails thereof reserved: Provided, 
however, That such of the funds as are from time 
to time available (without taking into consideration 
interest thereafter accruing) under the Settlement 


of War Claims Act of 1928, as amended, foil the 
payment of principal and interest upon awards of 
said Mixed Claims Commission shall be applied 
when available to the payment of principal j and 
interest upon such awards in the same manner! and 
to the same extent as though certain of the pay¬ 
ments provided for in said Act had not been post¬ 
poned under this resolution: Provided, further, 
That the President may, in his sole discretion!, re¬ 
move the restriction as to any of the cases or classes 
of cases in relation to which payments, convey¬ 
ances, transfers, or deliveries have been postponed 
under this resolution: And provided further, That 
the President is authorized to determine, foij the 
purposes of this resolution, the period or periods 
in which Germany is in arrears in the payihents 
hereinbefore described, and his determination 
thereof shall not be subject to judicial review] 
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Tlie Trading with the Enemy Act of October 6 r 
1917, as amended (50 U. S. C. A. Appendix) pro¬ 
vides inter alia: 

Sec. 9. (a) That any person not an enemy 
or ally of enemy claiming any interest, right, 
or title! in any money or other property 
which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien 
Property Custodian or seized by him here¬ 
under and held bv him or bv the Treasurer 

•s mJ 

of the United States, or to whom any debt 
may be owing from an enemy or allv of 
enemy whose property or any part thereof 
shall have been conveyed, transferred, as¬ 
signed. delivered, or paid to the Alien Prop- 
ertv Custodian or seized bv him hereunder 
and held bv him or bv the Treasurer of the 

•j %j 

United States may file with the said custo¬ 
dian a notice of his claim under oath and in 
such form and containing such particulars 
as the said custodian shall require; and the 
President, if application is made therefor by 
the claimant, may order the payment, con¬ 
veyance, transfer, assignment, or delivery to 
said claimant of the money or other prop¬ 
erty,so held by the Alien Property Custo¬ 
dian or by the Treasurer of the United 
States, or of the interest therein to which the 
President shall determine said claimant is 
entitled: Provided, That no such order by 
the President shall bar any person from the 
prosecution of any suit at law T or in equity 

( 36 ) 



against the claimant to establish any right, 
title, or interest which he may have in s]ueh 
money or other property. If the President 
shall not so order within sixty days after j the 
filing of such application or if the claimant 
shall have filed the notice as above required 
and shall have made no application to the 
President, said claimant may institute a $uit 
in equity in the Supreme Court of the Dis¬ 
trict of Columbia or in the district couri of 
the United States for the district in which 
such claimant resides, or, if a corporation, 
where it has its principal place of business 
(to which suit the Alien Property Custodian 
or the Treasurer of the United States, as jthe 
case may be, shall be made a party defend¬ 
ant), to establish the interest, right, title* or 
debt so claimed, and if so established the 
court shall order the payment, conveyahce, 
transfer, assignment, or delivery to sjaid 
claimant of the money or other property so 
held by the Alien Property Custodian oh by 
the Treasurer of the United States or [the 
interest therein to which the court shall 'de¬ 
termine said claimant is entitled. If §uit 
shall be so instituted, then such money! or 
property shall be retained in the custodyj of 
the Alien Property Custodian, or in the 
Treasury of the United States, as provided 
in this Act, and until any final judgment) or 
decree which shall be entered in favor of ^he 
claimant shall be fully satisfied by payment 
or conveyance, transfer, assignment, or de¬ 
livery by the defendant, or by the Alien 
Property Custodian, or Treasurer of ihe 
United States on order of the court, or until 
final judgment or decree shall be entered 
against the claimant or suit otherwise 
terminated. 
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(b) In respect of all money or other prop¬ 

erty conveyed, transferred, assigned, de¬ 
livered, or paid by the Alien Property Cus¬ 
todian or seized bv him hereunder and held 
bv him 1 or bv the Treasurer of the United 
States, if the President shall determine that 
the owner thereof at the time such money or 
other property was required to be so con¬ 
veyed, transferred assigned, delivered or 
paid to the Alien Property Custodian or at 
the time when it was voluntarily delivered 
to him or was seized by him was * * * 

(c) Any person whose money or other 
property the President is authorized to re¬ 
turn under the provisions of subsection (b) 
hereof may file notice of claim for the return 
of such money or other property, as provided 
in subsection (a) hereof, and thereafter may 
make application to the President for allow¬ 
ance of such claim and/or may institute suit 
in equity to recover such money or other 
property, as provided in said subsection, and 
with like effect. The President or the court, 
as the case may be, may make the same deter¬ 
minations with respect to citizenship and 
other relevant facts that the President is 
authorized to make under the provisions of 
subsection (b) hereof. (Italic supplied.) 
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APPENDIX C 

j 

Executive Order 

i 

i 

SUPPLEMENTAL TO THE EXECUTIVE ORDER OF OCTOBER 
12. 1917. VESTING POWER AND AUTHORITY IN DESIG¬ 
NATED OFFICERS. AND MAKING RULES AND REGULA¬ 
TIONS UNDER THE “ TRADING WITH THE ENEMY ACjT ” 

By virtue of the power and authority vested in 
the President by “An Act to define, regulate, ^nd 
punish trading with the enemy and for other pur¬ 
poses ”, known as the “Trading with the EnEmy 
Act”, approved October 6, 1917, and the amend¬ 
ments thereto, I hereby make the following orders, 
rules and regulations: 

1. I hereby vest in the Alien Property Custodian 
all power and authority conferred upon the Presi¬ 
dent by the provisions of Section 9 of the Act ap¬ 
proved October 6, 1917, known as the “Trading 
with the Enemy Act”, as amended by the various 
amendments thereto and by the “Settlement of 
War Claims Act of 1928”, approved March 10, 
1928, pertaining to the following classes of claiins: 

(a) Every claim in which the total amount to 

be returned does not exceed in money or otfher 
property the value of $10,000. | 

(b) Every claim where recovery may be jiad 

under paragraphs 15, 16, 17, 18, 19, 20, 21 and 22 
of Subsection (b) of Section 9 of the Trading 
with the Enemy Act, as amended by the “ Settle¬ 
ment of War Claims Act of 1928”. I 

(c) Every claim of a German national wl^ere 
only 80 per cent of the principal is returnable, Ex¬ 
cept as to claims under Subsections (d) and (g) 

(39) 

i 

i 
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of Section 9 of the Trading with the Enemy Act, 
as amended. 

(d) Every claim of a German national where 
the money or other property belonging to him 
and remaining in the possession of the Alien 
Property Custodian or the Treasurer of the 
United States, after deducting the sum of $10,000 
returnable under the amendment to the Trading 
with the Enemy Act of March 4, 1923, is less than 
$ 2 , 000 . 

The Alien 'Property Custodian may refer any 
claim to the Attorney General for an opinion upon 
the law or facts upon which such claim is based, 

2. I hereby vest in the Alien Property Custodian 
all power and authority conferred upon the Presi¬ 
dent by Sections 20, 21 and 23 of the Act approved 
October 6, 1917, known as the “ Trading with the 
Enemv Act ”, as amended bv the Act entitled “An 
Act to amend the Trading with the Enemy Act”, 
approved March 4,1923, and by the “Settlement of 
War Claims Act of 1928”. 

3. All claims for the return of unallocated inter¬ 
est shall continue to be paid under the regulations 
existing prior to the approval of the “Settlement 
of War Claims Act of 1928”, pending the general 
allocation of such unallocated interest funds by the 
Alien Property Custodian. 

4. All other Executive Orders heretofore made 
are hereby amended and modified to such extent as 
may be necessary to conform to the provisions 
hereof. 

i 

The White House, 

April 23,1928. 

No. 4862 


Calvin Coolidge. 
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APPENDIX D 
Independent Establishments 
i [73cl Congress. Sess. II, Ch. 102. March 28,1934] 

ALIEN PROPERTY CUSTODIAN 

Subsection (a) of Section 24 of the Trading with 
, the Enemy Act, as amended, is amended by addjing 

i* i at the end thereof the following: 

i No claim shall be tiled with the Alien 

Property Custodian or allowed by him oij by 
the President of the United States, nor shall 
any suit be instituted or maintained against 
the Alien Property Custodian or the Treas¬ 
urer of the United States, or the United 
States under any provisions of law, by any 
i person who was an enemy or ally of endmy 

as defined in the Trading with the En^my 
Act, as amended, and no allowance of £ny 
such claim now pending shall be made, jior 
i judgment entered in any such suit heretofore 

»•: or hereafter instituted, for the recover^ of 

i any deduction or deductions, heretofore or 

; hereafter made by the Alien Property Cus¬ 

todian from money or properties, or inccjme 
therefrom, held by him or by the Treasip*er 
of the United States hereunder, for the $en- 
j eral or administrative expenses of the office 

. i of the Alien Property Custodian, which jde- 

i duction or deductions on the collection of 

any income do not exceed the sum of two per 
• centum of such income or which on the re¬ 

turn of any moneys or properties or inccjme 
' therefrom, do not exceed the sum of two per 

centum of the aggregate value thereof at the 

(41) 
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time or times, as nearly as may be, of such 
deduction or deductions, or, for the recovery 
of any deduction or deductions heretofore or 
hereafter made by the Alien Property Cus¬ 
todian from money or properties or income 
therefrom held by him or by the Treasurer 
of the United States hereunder, for any and 
all necessary expenses incurred and actually 
disbursed by the Alien Property Custodian 
or by any depositary for him in securing the 
possession, collection, or control of any such 
money or properties or income therefrom, or 
in protecting or administering the same, as 
said general or administrative and other ex¬ 
penses and said aggregate value of returned 
money' or properties or income therefrom 
have been heretofore or shall be hereafter 
determined by said Alien Property Custo¬ 
dian. 
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REPLY BRIEF FOR APPELLANT. 

The sole question involved on this appeal is j the 

i 

constitutionality of Public Resolution Xo. 53, 7[3rd 
Congress, an act of reprisal against Germany j by 
virtue of which our Government withholds fl-oin 
private owners, as a hostage for the indebtedness 
owing by the German Government, the return of 
about one per cent, of the seized property. 

The main argument of Respondent (brief, jpp. 
1-14), is that the Court was without jurisdiction 
to entertain this question, and that by the Resolu¬ 
tion, even though it is silent on this subject, (Con¬ 
gress withdrew its consent to be sued theretofore 
given by the Settlement of War Claims Act. jWe 
shall discuss this question more in detail udder 
the various points of argument. 


o 


FIRST 

Respondent's Point I is plainly unten¬ 
able. 

It is effectively disposed of in Point XII of Ap¬ 
pellant's brief (pp. 60-63.) 

Moreover, respondent lias evidently overlooked 
Section IT of the Trading with the Eneniv Act 
which expressly confers “jurisdiction" upon the 
District Courts "to make and enter * * * all such 
orders and decrees and to issue such process as 
map he neccssarij or proper in the premises to en¬ 
force the provisions of this Act." 

The Settlement of War Claims Act was an 
amendment to the Trading with the Enemv Act. 
Respondent concedes brief, (p. 7), that the Presi¬ 
dent has ordered the return of the property to 
plaintiff. And Appellant's brief (pp. 24, 25) shows 
that the Settlement Act directs the making of the 
return. 

The situation, therefore, is that the statutory 

7 7 * J 

direction to return the property has been disobeyed 
and, under Section 17, the lower Court had juris¬ 
diction to enforce such direction as one of the 
“provisions of this Act". 

The subsequent Resolution is a matter of de¬ 
fense. If it be unconstitutional, the law stands as 
it was prior to its enactment and a decree for plain¬ 
tiff must ensue, from a Court fully endowed with 
jurisdiction. 

There can, therefore, be no question of the jur¬ 
isdiction of the lower Court. 

The Settlement of War Claims Act involved 
more than a consent of the United States to be 
sued. It directed its officials to return the prop¬ 
erty to its admitted owners and empowers the Dis- 
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trict Courts to enforce the Act. And there is noth¬ 
ing in the Resolution bv which tlie Government 
withdrew this consent to suit. 

This fact appears, not only by the absence of 
any language to that effect, but by contrasting it 
with the law of March 28, 1034 (Appendixj D, 
Respondents’ Brief), relating to the same stattite, 
which expressly withdrew such consent as to suits 
for administrative charges, the language being, 
“nor shall any suit be instituted or maintained” 
therefor. 

Plainly, when Congress wished to withdraw ^on- 
sent to be sued under the Settlement of War Clajims 
Act, it did so, in appropriate language. (See page 
00 ct seq. of Appellant’s brief.) The 1934 Act tilius 
shows plainly that the Settlement of War Claims 
Act conferred consent to be sued, and that the tinlij 
instance in which this consent was withdrawn kvas 
as to administrative expenses. It follows tliai: in 
all other instances such consent remains. j 

Respondent’s comments upon Commissioned v. 
Stearns (p. 3 footnote), are plainly erroneou^ in 
describing it as a tax case “requiring strained Con¬ 
cepts to support it”. The case, as shown at pijges 
12, 13, Appellant’s brief, turned entirely upon!the 
question for which we cited it. And the very gble 

i 

Judge (Learned Hand) who wrote the opinioh, is 
not given to strained concepts. Fair comment by 
respondent would seem to have required quotations 
of the language appearing at page 374 of!the 
Stearns case showing that Congress never confis¬ 
cated the property “except in small part” (evi¬ 
dently tlie 20%), and that it was not a case of 
confiscation “and a cession back of property ofj the 
United States,” but merely a case where “the pqicer 
to confiscate was held in reserve , but it was not 
exercised” 
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This opinion was written with full knowledge 
of the eases cited at pages 3-G, Respondent’s Brief, 
except T Yood.son v. Deulsch Vormals. 292 U. S'. 453, 
454 which, as stated at pages 30, 31 of Appellant's 
brief, shows that by the Settlement of War Claims 
Act, the only power reserved to the United States 
related to administrative expense. 

It is indeed singular to refer, as respondent does, 
to the original riylit to confiscate, after the passage 
of the Settlement of War Claims Act, by which 
Congress definite]v renounced that right as to the 
80%. This is like citing authorities in support of a 
law. after the law itself has been repealed. 

The argument at page 6, Respondent's Brief, 
derived from emphasizing the words “if the Presi¬ 
dent shall not so order' 7 , fails to call attention to 


the language of Section 9 by which a claimant need 
not apply to the President at all, viz., “or, if the 
claimant shall have filed the notice as above re¬ 


quired and shall hare made no application to the 
President , said claimant nun/ institute a suit in 
equity 

In other words, a claimant may proceed directly 
to the Courts. 


SECOND 

Respondent’s answer (pp. 30, 31) to 
Point VIII of Appellant's brief is pat¬ 
ently unsound. 

The Resolution was plainly a delegation of legis¬ 
lative powers. It authorized the President, upon 
his mere caprice, to render the Resolution inap¬ 
plicable to any case or class of cases. It thus 
authorized him to render the Resolution nugatorv 
in whole or in part—in fact to repeal it at his own 
uncontrollable will and frustrate the purpose and 
intent of Congress. 

w 


| 
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If the power to repeal is not a delegation of 
powers, we do not know what could be. 

Xor do we appreciate how the failure to exercise 
any delegated powers can affect the validity oil the 
Resolution. An unconstitutional law is not rend¬ 
ered valid by the failure to take action underj it. 

THIRD 


Respondent's argument based upon 
the Debt Funding Agreement of 1930, is 
not only fallacious but depends n^on 
warping the language out of its natural 
and only possible meaning. 

j 

At page 24 of Respondent's Brief he stresses! the 
words “or hereafter’’ in such agreement as though 
they referred to a subsequent right to seize prop¬ 
erty. It is entirely plain, however, that they refer 
solely to any further release of property that| the 
United States might see tit to make. And tlujt is 
their only possible meaning. The language is that 
the United States shall not be required to ^re¬ 
lease’’ any German property then held “other than 
as heretofore or hereafter authorized by the Con¬ 
gress of the United States". In other words “or 
hereafter’’ refers to any further release that might 
hereafter be authorized, bevond the Settlement of 
War Claims Act which had been passed two ybars 
before, as was, of course, known to both parties 
to the agreement. Certainly it would be the height 
of absurdity to suggest that either party ha(J in 
mind the repeal, wholly or partly, of that Act, 
under which the return of 80% had been in unipter- 
rupted progress for two years. 

Although the foregoing remarks are so clear as 
to require no argument in their support, the pro- 


vision of the same agreement that the United States 
accepted “as tlu\ only security" for the fulfillment 
of the agreement, “the full faith and credit of Ger¬ 
man v", shows Conclusive!v that our argument is 
correct, as does the further part of the agreement 
which states that, because of the acceptance of such 
full faith and credit as the onlv seeuritv, Germanv 
would be in the same ])osition as other debtors of 
the United States, (see exact language, p. 54, Ap¬ 
pellant's brief), whose citizens' property, of course, 
we do not dare to seize and would have no right to. 
As Germany's credit was to be the only security, 
the right of further seizure was necessarilv ex- 
eluded. 

In face of these protestations of sole reliance 
upon Germany's faith, the defendant should not 
be allowed to try to warp this solemn agreement 
from its obvious meaning. That attempt is still 
more to be deplored when used in an effort to 
overthrow our national policy against confiscation 
which, as Judge Learned Hand says “would have 
violated international usage of at least one hun¬ 
dred years" (Commissioner v. Stearns , 65 V (2d), 
371,374). . 

Incidentally, it may be noted that Starchier v. 
Sutherland. 19 Fed. (2d) 999, was reversed, 23 Fed. 
(2d) 414. 

FOURTH 


Tliere is no doubt that under the Set¬ 
tlement of War Claims Act plaintiffs, 
after filing the consent to the temporary 
retention of the 20 per cent., became en¬ 
titled as a vested right to the other 80 
per cent, of its property, involved in this 
action. 

The contrary contention of respondent is totally 
unfounded, as shown in appellant's brief. 


Apart from the Statute itself, however, the eJitire 
historical setting in which it is found proclaims 
that, as to the 80%, vested rights were conferred 
upon its original owner. 

After the Knox-Porter Resolution and the Tijeaty 
of Berlin had reserved the right of the United 
States to dispose of the seized property as it'saw 
fit, it did so dispose of it by the Settlement A|ct— 
and, of course, it could not dispose of the 4ame 
property twice. 

That disposition as to the 80% was to direct 
immediate return to the former owners as thejfirst 
step in fulfillment of the purpose stated ii| its 
title, namely: “the ultimate return of all property 
held by the Alien Property Custodian”—evenj the 
20% being only “temporarily” retained—and then 
only upon the written consent of its owner. 

Two years later—with the return of such 80% 
still in progress—comes the 1930 Debt Funding 
Agreement by which the United States solemnly 
declared that, as in the case of its other debtors, 
it would rely solely upon Germany's good faith 
for payment of its debt, but that the United States 

need not “ release" any German property except as 

! 

“heretofore or hereafter authorized by the Con¬ 


gress 


This was the clearest possible recognition ithat, 
by the Settlement Act “ heretofore ” passed, | the 
property ordered to be returned had been j“re¬ 
leased.” It could have meant nothing else. 

Still later, when the Act of March 28, 1934 Rati¬ 
fied the deduction of administration expense^ by 
the Custodian, it spoke of such deduction “oi^ the 
ret urn of any monies or properties or income there¬ 
from" and “said aggregate value of returned monies 
or properties or income therefrom had been here¬ 
tofore or shall he hereafter determined by the Alien 


Property Custodian" (Appendix D of Respondent's 
Brief). 

And, of course, if the slightest vestige of owner¬ 
ship had remained in the United States, it would 
have been absurd to pass a law allowing its Cus¬ 
todian to charge for administration expenses upon 
the return of that property. 

A brief reference to the Settlement Act itself, 
aside from its title, shows numerous provisions 
consistent only with a revesting of title in the orig- 
inal owner. Among these are: 

(a) Requirement of consent to the tempo¬ 
rary retention of 20% (subdivision (in) of 
Section 9). A one but the owner could so con¬ 
sent. 

(b) Authorization to the Custodian to with¬ 

draw outstanding demands for enemy prop¬ 
erty upon receiving 20% thereof (Sections 
29(a), 291b). thus relinquishing even the 
seizure of the 80%. , 

(c) The payment of taxes upon seized prop¬ 
erty "as though” it "had not been seized". (Sec¬ 
tion 24.) So it was regarded as a cancella- 
tion of even the seizure. And the taxes could 
not be paid to the United States if any of the 
property still belonged to it. 

(d) References to the former enemv as the 
person "entitled" thereto (subdivisions m. and 
p. of Section 9; Section 25(e), subdivision 2: 
Section 20(b), subsections (d), (g), (j) of 
Section 9). 

<e) That the enemv mav receive its entire 

t • 

property if, to avoid a sale thereof, lie pays 
20% to the Custodian (subsection m. of Sec¬ 
tion 9). To permit him to pay 20 % without 
giving him the property would constitute a 
positive fraud by the United States. 

(f) Even the full income from March 4, 
1923 was directed to be paid the former enemy 
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out of property “held in trust for such person’’ 
(Section 23), as well as his proportion Of the 
unallocated Treasury interest (Sections| 26a, 
b, c). i 

How, under the foregoing circumstances, it can 
even be suggested that there was no vested right to 
the 80%, passes comprehension. 

It must be recalled that when the Settlement of 
AYar Claims Act was under consideration, thje re¬ 
port of the Senate Committee on Finance, jlOth 
Congress, 1st Session, Report Xo. 273 in connec¬ 
tion with the Settlement of AYar Claims Act, said: 

“The bill provides for the immediate return 
of 80 per cent, of the property now held by 
the Alien Property Custodian. This percent¬ 
age was reached in the * agreement above re¬ 
ferred to and the parties affected are satisfied 
with it.” 

The word “immediate" is very important. 

Clearlv, it was the intention of Congress jthat 
there was to be no delay in the return of the prop¬ 
er tv. It was a recognition bv Congress of the jverv 
rights referred to on page 21 of the Government’s 
Brief, where the Government said: 

“The Act * * * did not effect a confiscation in 
the sense that the United States had definitely 
appropriated the property to its own use."! 

The Settlement of AA'ar Claims Act, therefore, [was 
an immediate appropriation to the original owners 
of their own property. 


* This is the agreement referred to on page 36 ct scq. of our 
previous brief. 
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FIFTH 

Tlie decree appealed from should be 
reversed and the motion to dismiss the 
complaint should be denied and judg¬ 
ment directed in favor of the plaintiff- 
appellant. 


Respeetfu 11 y submitted, 

Thomas H. Creighton, Jr., 
Adxa R. Johnson, Jr., 
Attorneys for Plaint iff-Appellant. 


Otto C. Sommericii, 

Thomas H. Creighton, Jr., 
James J. Lexihan, 

Of Counsel. 
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Deutsche Bank und Disconto-Geseixsch^t, a 
Corporation, Appellant, 
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v . 

Homer S. Cummings, Attorney General of the United 
States, and W. A. Julian, as Treasurer of 
the United States, Appellees . 


REPLY OF APPELLEES TO REPLY BklEF 

OF APPELLANT. 


The Appellant Misconceives the Nature of the Single 

Question Before the Court. 

The appellant in its reply brief states that Public 
Resolution 53 4 ‘is a matter of defense” and that “if 
it be unconstitutional * * * a decree for the plain¬ 
tiff must ensue . 9 9 This statement entirely misconceives 

i 


I 
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the nature of the Action and the particular problem 
before this court. ^The Government in final analysis 
does not urge Public Resolution 53 as a defense in the 
technical sense. Although the constitutional power of 
Congress to postpone payments to German nationals 
was discussed in oral argument, and commented upon 
in the latter part of the Government’s brief, it must 
be noted that the primary problem before this court 
is a problem of jurisdiction which has a three-fold as¬ 
pect. (1) Did Congress, by Public Resolution 53, re¬ 
move the consent of the United States to be sued; (2) 
Does Congress have the power to remove the consent 
of the United States to be sued; and (3) Disregarding 
Public Resolution 53, did the lower court have juris¬ 
diction to entertain this suit by this appellant? It is 
submitted that an affirmative answer should be given 
both to interrogatory Xo. 1 as well as to interrogatory 
Xo. 2, which was conceded by the appellant upon oral 
argument, and as to interrogatory Xo. 3 it is urged that 
even in the absence of Public Resolution 53 the lower 
court was nevertheless without jurisdiction. 

If this Court should answer question Xo. 1 in the 
negative it must be for the reason that Congress by 
Public Resolution 53 did not effectively remove the 
lower court’s jurisdiction to entertain a suit against 
the United States, and not because Congress did not 
have the constitutional power to do so. A conclusion 
that the jurisdiction of the lower court was not re¬ 
moved would result in the peculiar situation wherein 
Congress on the one hand confers jurisdiction upon a 
court, and on the other hand directs that that court’s 
judgments should not be complied with. Such a con¬ 
clusion has, of course, been frowned upon by the courts. 
District of Columbia v. Iselin, 183 U. S. 62. 
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But even assuming that such an anomalous situation 
exists, it appears that as to this particular appellant, 
the lower court, for another reason, is without jurisdic¬ 
tion. The Government’s argument I-B on pagp 6, 7 of 
its brief clearly shows that the Trading withth^ Enemy 
Act does not authorize a suit by a claimant, ^fter the 
President has ordered the return of the very property 
which the claimant seeks. The appellant in its reply 
brief (p. 4) states that the Government failecjl to call 
attention to that language of Section 9 in which it is 
provided that if the claimant ‘ 1 shall have ihade no 
application to the President, said claimant may insti¬ 
tute a suit in equity.” We are happy that the appellant 
has stressed this clause, and we agree that it should be 
printed in italics, for the appellant has theijeby im¬ 
peached its own cause. Paragraph 9 of the appellant’s 
bill of complaint (transcript p. 3) provides: 

4 ‘ That prior to the 16th day of February, 1933, 
* * * the plaintiff * * * made application 

to the President of the United States for tfie return 
to it of said property.” (Italics supplied.!) 

Where the President has ordered the return of the 
property sought, and it is not forthcoming, th|e appel¬ 
lant’s remedy is perhaps to seek a writ of mandamus, 
and then it is entirely likely that the Government would 
urge Public Resolution 53 as a defense in the ijechnical 
sense. This, indeed, is actually what occurred in 
Kaffee Handels Aktiengesellschaft v. Homer S. Cum¬ 
mings et al. (Supreme Court of the District oij Colum¬ 
bia, At Law No. 84993), where the Supreme Court held 
that Public Resolution 53 constituted a complete de¬ 
fense. It is also worthv of note that in that (case the 
attorney for the relator, who is also one of the attor- 

I 
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neys for the appellant in this case, argued that manda- „ 

mus was its onlv remedv because the court had no 

v •> 

jurisdiction under Section 9 of the Trading with the 
Enemy Act for the dual reason (1) The relator’s right, 
title and interest in the property had already been de¬ 
termined by administrative action, and (2) The Presi¬ 
dent had ordered the return of the property. This is 
now the argument made for the Government in this 
case. If the appellant should seek a writ of mandamus, 
it is then, and only then, that the question of the con¬ 
stitutionality of the Resolution would properly be a 
subject for examination. It is believed, of course, that < 

when the problem is thus properly raised its constitu¬ 
tionality and effectiveness as to this appellant will be 
sustained not only upon the ground that no vested 
rights were conferred, and upon the ground that be¬ 
cause of the appellant’s enemy status it cannot invoke 
the protection of the Fifth Amendment, but also upon 

the ground that, as a German national, it is precluded >4 

_ • _ 

by the Treaty of Berlin from questioning the validity * 

of the detention required by Public Resolution 53. 

II. 

Public Resolution 53 Does Not Involve an Unlawful 
Delegation of Legislative Powers. 

In the Government’s brief it was noted that as to this 
appellant there has been no exercise by the President 
of any delegated powers (p. 31). The appellant, how¬ 
ever, cannot “appreciate” the validity of this argu¬ 
ment, and asserts that the mere existence of the power 
to suspend an act makes the act unconstitutional, and 
apparently the act is thereby automatically suspended. 

This is an untenable conclusion. 
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But the appellant is further in error in assuming 
that Congress cannot confer the power to suspend an 
act based upon a contingency to be ascertained by the 
President. In Field v. Clark, 143 U. S. 649, tjhe court 
commented on the case of The Brig Aurora, 7 Cranch 
382, and said: 

‘ 4 This certainly is a decision that it ^as com¬ 
petent for Congress to make the revival pf an Act 
depend upon the proclamation of the President, 
showing the ascertainment by him of the fact that 
the edicts of certain nations had been so! revoked 
or modified that they did not violate thp neutral 
commerce of the United States. The safne prin¬ 
ciple would apply in the case of the suspension of 
an Act upon a contingency to he ascertained by the 
President, and made known by his proclamation.” 
(Italics supplied.) 

A reading of the resolution itself and the report of the 
Senate Committee (Appendix I) must inevitably lead 
to the conclusion that Congress did no more! than to 
authorize a suspension of the provisions o^ Public 
Resolution 53, upon a finding of fact by the President. 
No standard is needed to guide the President in his 
finding of the fact of continued default, or of payment 
by Germany. The recitals of Public Resolution 53, as 
well as its legislative history, show that the (bongress 
empowered the President to remove the restrictions as 
to the many classes of claimants enumerated in Sec¬ 
tion 9 of the Act who are not German nationals. This 
the President has done by Executive Order! 6981 of 
March 2, 1935, and Executive Order 7111 of [July 22, 
1935. The restrictions now effective are those against 
the return of property to German nationals and Ger¬ 
man corporations. 


Report 1376 of the Senate Committee on Finance, 
73rd Congress, 2nd Session, on S. J. Res. 135, which 
became Public Resolution No. 53, is copied herein as 
Appendix I. 

Executive Orders 6981 and 7111 are also appended as 
Appendices II and III. 

Respectfully submitted, 

James W. Morris, 

Assistant Attorney General. 

Leslie C. Garnett, 

United States Attorney. 

Harry LeRoy Jones, 
Attorney , Department of Justice. 

Edward First, 

Attorney , Departmeyit of Justice. 

Frank C. Sterck, 

Attorney y Department of Justice. 


APPENDIX I. 


73d Congress ) SENATE \ Report 

2d Session j \ jNo. 1376 

TO AMEND SETTLEMENT OF WAR CLAIMS 
ACT OF 1928, AS AMENDED 


June 6 (calendar day, June 11), 1934.—Ordered to be 

printed 


Mr. Harrison, from the Committee on Finance, sub¬ 
mitted the following 

REPORT 

[To accompany S.J.Res. 135] | 

The Committee on Finance, to whom was referred 
the joint resolution (S.J.Res. 135) to amend tbe Settle¬ 
ment of War Claims Act of 1928, as amende^, having 
considered the same, report favorably thereon with 
amendments, and recommend that the resolution, as 
amended, do pass. 

Following the war, German nationals haid claims 
against the United States such as claims arising from 
our seizure of property owned by German nationals. 
Similarly, American nationals had claims against the 
German Government arising out of the war. ! On July 
2,1921, Congress passed the Knox-Porter Peace Reso¬ 
lution (later incorporated in the Peace Treaty between 
the United States and Germany) which provided that 
none of the property of the German Government and 
German nationals which was seized during the war 
should be returned until Germany had mad^ suitable 
provision for the satisfaction of the claims of the 
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United States and its nationals against Germany aris¬ 
ing out of the war. 

Germany was not in a position to make a lump pay¬ 
ment of the amount due to Americans. Accordingly, 
the United States consented to the German-American 
Debt Agreement (June 23,1930) under which Germany 
agreed (among other things) to make payment in in¬ 
stallments over a period of years of an aggregate 
amount equal to the estimated amount due to American 
nationals. The installments were not sufficiently large 
to permit of early payments in substantial amounts. 
Accordingly, the American Congress appropriated 
$86,000,000 to be deposited in an account known as the 
“German Special Deposit Account”, out of which pay¬ 
ments were to be made in accordance with priorities 
established in the Settlement of War Claims Act of 
March 10, 1928. Of this $86,000,000 approximately 
$43,000,000 was paid to American nationals and 
$43,000,000 to German nationals. 

The German Government took advantage of the pro¬ 
visions of the German-American debt agreement per¬ 
mitting postponement of its principal installment pay¬ 
ments for a period hot exceeding 2 1 /* years. On March 
31 of this year both the postponed installments and the 
installment due on that date became payable, but were 
not paid. The German Government did, however, make 
payment of interest as required by the agreement until 
last September, when, instead of making the interest 
payment to the United States, it notified the United 
States that it had established a credit in marks in a 
German bank corresponding to the interest due. On 
March 31 of this year Germany made payment in dol¬ 
lars in the United States of the current interest due; 
but as previously stated, failed to make payment of 
the principal installments due. Furthermore, the Ger¬ 
man Government has failed to make satisfactorv as- 

* 

surances as to when those installments will be paid. 

The result is that while the United States has ful¬ 
filled its undertakings, Germany has failed to make 
suitable provision for the satisfaction of the claims of 
the United States and its nationals called for in the 
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Knox-Porter peace resolution. Under these Circum¬ 
stances it 'would appear to be in accord with thb policy 
of the Congress as declared in that resolution to post¬ 
pone any further liquidation of the claims of German 
nationals against the United States until the German 
Government fulfills its undertakings to provide for sat¬ 
isfaction of the claims of American nationals against it. 
The resolution reported is designed to carry Out this 
policy. 

The foregoing is stated in very general terms!for the 
reason that it would be difficult to present iii brief 
form a picture of the whole question of the wai| claims 
were an attempt made, at the same time, to set lout the 
details and the necessary qualifications covering varia¬ 
tions not essential to the point at issue. 

A detailed statement of the situation, together with 
an explanation of amendments similar to those agreed 
to by your committee, and which are clarifying }n char¬ 
acter, is contained in the report (appended herewith) 
of the House Committee on Ways and Means upon a 
companion resolution, House Joint Resolution 365. 


[H.Rept. No. 1924, 73d Cong., 2d sess.] 

The Committee on Ways and Means, to whom was 
referred the joint resolution (H.J.Res. 365) to amend 
the Settlement of War Claims Act of 1928, as apaended, 
having had the same under consideration, report it 
back to the House with amendments and recqmmend 
that the joint resolution as amended do pass. 

The amendments are as follows: 

On page 3, line 11, strike out “any or”. 

On page 4, line 14, after “postponed” insert “under 
this resolution”. 

On page 4 strike out in lines 15 to 18, inclusive, the 
following: “the action of the President in determining 
the period or periods in which Germany is in Arrears 
in the payments hereinbefore described shall not be 
subject to judicial review” and insert in lieu thereof 
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“the President is authorized to determine, for the 
purposes of this resolution, the period or periods in 
which Germany is in arrears in the payments herein¬ 
before described and his determination thereof shall 
not be subject to judicial review”. 

The purpose of 'this resolution is to postpone (a) 
further payments to German nationals from the Ger¬ 
man special deposit account in the Treasury Depart¬ 
ment, established under section 4 of the Settlement of 
War Claims Act of 1928, on account of awards made 
by the War Claims Arbiter for ships, patents, and a 
radio station seized and used by this Government dur¬ 
ing the war, and (b) further return of property belong¬ 
ing to German nationals held by the Alien Property 
Custodian, while Germany is in arrears on her pay¬ 
ments on claims of American nationals under the debt 
agreement of June 23, 1930. 

By the terms of the settlement of War Claims Act, 
the awards in favor of German nationals for ships, 
patents, and a radio station, and the awards entered 
by the Mixed Claims Commission against Germany in 
favor of American nationals were to be paid in accord¬ 
ance with the scheme of priorities established in section 
4 (c) of the act. 

Germany is now in arrears on the payments due un¬ 
der the debt agreement of June 23, 1930, and there is 
no assurance when those arrears will be discharged or 
further annual payments made. It is not felt that this 
Government should make further payments to German 
nationals from the limited funds that mav be available 
in the German special-deposit account, or that it should 
return the small amount of property still held by the 
Alien Property Custodian while Germany’s obligations 
under the debt agreement remain in their present state. 

The resolution withholds all amounts which may 
become payable to German nationals under the Settle¬ 
ment of War Claims Act of 1928 and withholds the 
return of all property belonging to German nationals 
now held by the Alien Property Custodian under the 
Trading with the Enemy Act as amended. In view of 
the many complicated matters involved it is believed 
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that a review of the problems before Congress at the 
time it passed the Settlement of War Claims Act and a 
review of subsequent events may be useful to tjie Mem¬ 
bers of the House. 

The Settlement of War Claims Act of 1928 was ap¬ 
proved March 10, 1928. The act is complicated bv rea¬ 
son of the innumerable complex situations cohered by 
it and also by the complexities of the Trading with the 
Enemy Act, which was amended in several particulars 
by the Settlement of War Claims Act. 

There were three major problems involying the 
United States and its nationals and the German Gov¬ 
ernment and its nationals arising out of the war which 
the act attempted to settle. In order not to undjily com¬ 
plicate the matter, similar problems involving the 
United States and its nationals in their relation to the 
Austrian and Hungarian Governments and their na¬ 
tionals, also covered in the act, are not covered in this 
report. The three major problems referred to were 
as follows: 

1. Alien property .—Property of German nationals in 
the United States was seized during the wa]j by the 
Alien Property Custodian under the provision^ of the 
Trading with the Enemy Act, as amended, and a large 
part, estimated at a value of over $200,000,d00, was 
being held at the time of the enactment of th^ Settle¬ 
ment of War Claims Act with no authority in the Exec¬ 
utive to return it. Under the Knox-Porter pe^ce reso¬ 
lution of July 2, 1921, quoted in part in the first para¬ 
graph of the preamble of House Joint Resolution 365 
and which was incorporated in full in the Treaty of 
Berlin, the United States unquestionably possessed the 
right to retain this property until Germany hhd made 
suitable provision for the satisfaction of the claims of 
American nationals against the German Government. 
Congress in the Settlement of War Claims Act author¬ 
ized the return of 80 percent of the aggregate value of 
the property of German nationals so held, and further 
authorized that the remaining 20 percent of thq aggre¬ 
gate value of such property be retained and invested 
in 5 percent certificates which participate under certain 


i 
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conditions and in a certain order of priority in the 
funds in the German special deposit account in the 
Treasury created by the Settlement of War Claims Act. 

2. Mixed claims— The United States Government 
and manv American nationals suffered losses during 
the war period by reason of acts for which the German 
Government was responsible, and their claims had to 
be satisfied. A commission, known as the ‘‘Mixed 
Claims Commission, United States and Germany”, was 
created by the agreement of August 10, 1922, to hear 
and determine the claims and to enter awards for the 
losses for which Germany was responsible. Through 
arrangements made by the Secretary of State with 
the Allied Governments, there had been allocated to 
the United States under the provisions of the Finance 
Ministers’ agreement of January 14, 1925, 2*4 percent 
of all receipts paid by Germany which were available 
for reparation payments, with a proviso that the sum 
so allocated should not exceed 45,000,000 gold marks in 
any one year. The United States was, therefore, re¬ 
ceiving at the time of the enactment of the Settlement 
of War Claims Act approximately $11,000,000 per 
annum through the Reparation Commission for account 
of Germany’s obligations. 

By passing the Settlement of War Claims Act, Con¬ 
gress in effect recognized that arrangements had been 
made which if fulfilled constituted a “suitable provi¬ 
sion for the satisfaction of all claims” against Ger¬ 
many required by the joint resolution of July 2, 1921. 
By the debt agreement of June 23, 1930, an arrange¬ 
ment was made directly with Germany which super¬ 
seded the previously mentioned arrangement and pro¬ 
vided for the gradual liquidation of the Mixed Claims 
awards through the payment of an annual sum of 
40,800,000 reichsmarks ($9,700,000) for a period of 52 
years, in semiannual installments of 20,400,000 reichs¬ 
marks each. Congress approved this agreement. But 
if the American claimants had been forced to rely upon 
only the distributive share in the payments to be made 
under the two arrangements mentioned, more than 70 


13 


years would have been required for payment in full. 
It was necessary, therefore, that some method be pro¬ 
vided by wilich the American claimants could obtain 
a more immediate payment. 

3. Awards of TFar Claims Arbiter in favor j of Ger¬ 
man nationals .—The United States Government, under 
the authority of a joint resolution of Congress^ during 
the Avar seized and took title to a large number of 
ships owmed by citizens of Germany and acquired for 
its own use during the 'war a large number of i patents 
and a radio station. The United States recognized a 
duty to make compensation on these accounts to the 
German nationals for the value of their property so 
taken and used. The Settlement of War Claims Act 
created the office of War Claims Arbiter and author¬ 
ized the Arbiter to hear the claims of the German na¬ 
tionals and to determine the fair compensation to be 
paid by the United States. Some provision had to be 
made for the payment of the amounts determined to 
be due. 

The Settlement of War Claims Act recognized the 
close relationship between the three problems and their 
solution as a whole. Under the circumstances!, it was 
not possible to provide for the immediate payment of 
all American claimants, nor the immediate payment of 
all owners of the ships, patents, and the radio station, 
nor the immediate return of all the alien property. 
The act did, however, provide for the immediate pay¬ 
ment of as large a percentage as possible of th& claims 
of the American nationals and the German nationals, 
and for the return of as large a percentage as possible 
of the alien property, with a provision for the payment 
of the balance due over a period of years. 

The act created in the Treasury a Germanj special 
deposit account into which the Secretary of th6 Treas¬ 
ury was directed to deposit the following fundsj: 

(a) All sums invested by the Alien Property Cus¬ 
todian under the provisions of section 25 (a) of the 
Trading with the Enemy Act, as amended, which rep¬ 
resents 20 per cent of the aggregate value of tljie prop¬ 
erty of German nationals temporarily retained by the 
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Alien Property Custodian. As the funds are invested 
as required by the Trading with the Enemy Act and de¬ 
posited in the German special deposit account, the Sec¬ 
retary of the Treasury issues to the Alien Property 
Custodian a 5 per cent participating certificate, which 
is payable in accordance with the priorities hereinafter 
enumerated. 

(b) All sums transferred by the Alien Property Cus¬ 
todian under the provisions of section 25 (b) of the 
Trading with the Enemy Act, as amended, which was 
referred to as the 44 Unallocated interest fund” and 
which represented the interest accrued prior to March 
4, 1923, on investments of funds of the Alien Property 
Custodian, plus interest on the investment of such in¬ 
terest after March 4, 1923. No authority of law exists 
for distributing any interest accruing on the invest¬ 
ment of the funds prior to March 4, 1923, the date of 
the approval of the 1 Winslow Act, which act authorized 
the return of not to exceed $10,000 per annum to any 
one person, of the income accruing after that date. 

(c) Amounts appropriated by Congress for the pay¬ 
ment of awards of the War Claims Arbiter in favor of 
German nationals for ships, patents, and a radio sta¬ 
tion. 

(d) All moneys received from Germany on account 
of the awards of 'the Mixed Claims Commission in 
favor of American nationals. 

(e) Earnings on investments of funds in the deposit 
account. 

The act authorized and directed the Secretarv of the 
Treasury to make payments out of the German special 
deposit account in the following order of priority: 

(1) Payment of expenses of administration. 

(2) Payment in full of awards in favor of American 
nationals attributable to death and personal injury, to¬ 
gether with interest thereon up to the date of payment. 

(3) Payment in full of awards in favor of American 
nationals, the amount of which, including interest to 
January 1, 1928, does not exceed $100,000, together 
with interest on such amount from January 1, 1928, to 
the date of payment. 


I 


I 

I 
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(4) Payment of $100,000 on account of awards in 
favor of an American national, the amount ofj which, 
including accrued interest to January 1, 1928, ife in ex¬ 
cess of $100,000, provided no person shall be ^aid an 
amount in excess of $100,000 under this priority, irre¬ 
spective of the number of awards made in his!behalf. 

(5) Additional payments on awards in excess of 
$100,000, including interest to January 1, 1928, Entered 
in favor of American nationals, as and when funds are 
available for this purpose as determined by the Secre¬ 
tary of the Treasury, until the aggregate payments au¬ 
thorized by priorities 2 to 5 equal 80 percent of the 
aggregate amount of the awards entered, including in¬ 
terest to January 1, 1928. 

It is pointed out that all the payments authorized by 
paragraphs 2, 3, and 4 above have been practically com¬ 
pleted. There are a few cases remaining unpaid be¬ 
cause the claimants cannot be located and fojr other 
reasons, but funds have been reserved for tlidir com¬ 
plete payment. As to paragraph 5, payments have 
been made which aggregate about 74 y 2 percent of the 
amount authorized to be paid under these priorities. 
There remains, therefore, approximately 5% ;percent 
(about $2,000,000) to complete this priority td Amer¬ 
ican nationals. 

(6) Payment to German nationals of 50 percent of 
the awards entered bv the War Claims Arbiter for 
ships, patents, and a radio station, including interest to 
December 31, 1928. The Secretarv of the Treasurv 
was authorized to pay this amount without regard to 
any of the other priorities. 

(7) Payment of accrued interest upon the 5|percent 
participating certificates evidencing the amounts in¬ 
vested by the Alien Property Custodian. 

(8) Payment of accrued interest since Jaijuarv 1, 
1928, on awards of the Mixed Claims Commission in 
excess of $100,000 in amount, including accrued (interest 
to January 1,1928, in favor of American nationals and 
accrued interest since December 31, 1928, on awards of 
the War Claims Arbiter in favor of German nationals 


i 

i 


i 
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for ships, patents, and a radio station, including ac¬ 
crued interest to December 31,1928. 

(9) Pro-rata payments, to the extent funds are avail¬ 
able, (a) to the Alien Property Custodian on the 5 per¬ 
cent participating certificates held by him as evidence 
of the investment of funds representing 20 percent of 
German property temporarily retained; (b) to German 
nationals on account of the balance due on their awards 
entered by the War Claims Arbiter for ships, patents, 
and a radio station, including interest to December 31, 
1928; and (c) to American nationals on account of the 
balance due on awards in excess of $100,000 in amount, 
including interest to January 1, 1928, entered by the 
Mixed Claims Commission. 

(10) Payment to German nationals on account of the 
“Unallocated interest fund.” No interest accrues on 
this sum. 

(11) Payment to the United States Government on 

account of awards entered in its behalf bv the Mixed 

* 

Claims Commission, together with interest on such 
awards. 

The Trading with the Enemv Act, as amended bv the 
Settlement of War Claims Act, authorized the return 
of 80 percent of the aggregate value of the property of 
German nationals, as determined by the Alien Prop¬ 
erty Custodian; authorized the temporary retention of 
the remaining 20 percent; and authorized that funds 
equal to the value of such property so retained be paid 
to the German nationals from the German special de¬ 
posit account in the order of priority established by the 
Settlement of War Claims Act. 

The following is a statement showing the amounts of 
the various classes of claims, the payments made on ac¬ 
count of each class, and the balance due as of March 
31, 1934: 

I. Principal of awards of 
Mixed Claims Com¬ 
mission 


$128,500,000 
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Interest to Jan. 1,1928.. 40,500,000 


Amount due Jan. 1, 

1928 . 169,000,000 

Payments made on ac¬ 
count . 134,000,000 


35,000,000 

Interest accrued at 5 
percent per annum, 
from Jan. 1, 1928, to 
Mar. 31,1934. 19,000,000 


Balance due as of 

Mar. 31,1934. 

II. Principal of awards of 

War Claims Arbiter... 63,200,000 

Interest to Dec. 31, 1928 23,500,000 


Amount due Dec. 


31, 1928. 

86,700,000 

Payments made on ac- 

count . 

43,400,000 


43,300,000 

Interest accrued at 5 

percent per annum, 
from Dec. 31, 1928, to 
Mar. 31, 1934. 

16,100,000 


Balance due as of 

Mar. 31, 1934. 

III. Twenty percent of Ger¬ 
man property tempo¬ 
rarily retained: 

Investment by 
Alien Property 

Custodian . 17,550,000 

Investment yet to be 
made by Alien Prop- 


i 

i 

i 


i 

i 

i 


$54000,000 


1 


I 


! 

$5^,400,000 


I 


1 


i 

i 


I 

I 


1 














erty Custodian 
($15,500,000). 

Interest accrued on 
investment to Mar. 

31, 1934 . 3,600,000 


Balance due as of 

Mar. 31, 1934. 21,150,000 

IV. Unallocated interest fund. 21,750,000 


Amount due private claimants 
from German special deposit 

account as of Mar. 31, 1934. 156,300,000 

V. Principal of awards en¬ 
tered in behalf of the 
United States Gov¬ 
ernment . 42,035,000 

Interest to Mar. 31,1934 38,300,000 

- 80,335,000 


Total including accrued interest.. 236,635,000 
In addition it is understood that the Alien Property 
Custodian has property in his hands valued at approxi¬ 
mately $10,000,000, of which 80 or 90 percent is esti¬ 
mated to belong to German nationals. Under the law 
as it now stands, 80 percent of this property would 
probably be returned this calendar year, the remaining 
20 percent to be retained for deposit in the German 
special-deposit account. 

The following shows the funds made, or to be made, 
available to the German special-deposit account and the 
payments that have been made out of such account: 
Receipts: 

From investments of 
Alien Property Cus¬ 
todian under Trading 
with the Enemy Act, 
as amended: 

Unallocated inter¬ 
est fund 


$21,750,000 








20 percent German 
property retained 17,550,000 


Total . 

From Germany: 

* 

2% percent of receipts 
as authorized by Fi- 
nance Ministers’ 
agreement of Jan. 


14, 1925. 32,183,000 

Under debt agreement 

of June 23, 1930. 20,198,000 


Total . 

Appropriation made by 

Congress for ships, patents, and 
radio station (awards for War 

Claims Arbiter) . 

Earnings and profits on investments.. 


Total receipts . 

Payments: 

On account of awards 
of the Mixed Claims 

Commission . $134,000,000 

On account of awards of 
the War Claims Ar¬ 
biter . 43,368,000 

Miscellaneous payments 

(expenses, etc.). 817,000 


Total . 

Balance in German special-deposit 

account . 

Funds in hands of Alien Property Cus¬ 
todian available for deposit in German 
special-deposit account. 


$39,300,000 


! 


5^,381,000 


8^,852,000 

4,181,000 

I 

_i- , 

18^,714,000 


I 

$17|s,185,000 


4,529,000 

i 


15,500,000 


Total available to German special- 
deposit account. 20,029,000 















It will be noted that the funds now available to the 
German special deposit account amount to about 
$20,000,000, which are being reserved to make payment 
on account of any awards which the Mixed Claims 
Commission might enter on the claims now pending 
before it. In case awards are entered on account of the 
claims now pending before the Commission, payments 
will be made in the same manner and to the same extent 
as payments have already been made on account of 
awards entered and certified for payment. On the other 
hand, if the claims pending before the Commission are 
disallowed, the $20,000,000 held in reserve will be re¬ 
leased and distributed to American and German Na¬ 
tionals in accordance with priorities specified in section 
4 (c) of the Settlement of War Claims Act, hereinabove 
enumerated.* In such case the funds made available, 
together with 80 percent of the value of the property 
in the hands of the Alien Property Custodian esti¬ 
mated at $6,500,000, or a total of $26,500,000, would be 
distributed approximately as follows: 

To American nationals: 

Balance of 80 percent of 
awards of Mixed Claims 
Commission under prior¬ 
ity no. 5 (bV'> percent re¬ 
maining unpaid). $2,000,000 

On account of interest ac¬ 
crued since Jan. 1, 1928 
(approximately 40 percent 
of such interest). 7,800,000 


Total to American nationals. $9,800,000 

To German nationals: 

Interest on 5-percent partici¬ 
pating certificates (20 per¬ 
cent of German property 

temporarily retained). 3,600,000 

On account of interest ac¬ 
crued since Dec. 31, 1928, 
on awards of War Claims 






Arbiter (approximately40 j 

percent of such interest).. 6,600,000 i 

Return of property in hands 
of Alien Property Cus- j 

todian . 6,500,000 j 

~ 

Total to German nationals. 16,700,000 

1 ■■ ■ ! — ■ 

Total available for distribution. 26,550,000 

Under the debt agreement of June 23, 1930, th^ Ger¬ 
man Government is obligated to pay semiannually to 
the United States for a period of 52 years on account 
of the awards of the Mixed Claims Commissioh, the 
sum of 20,400,000 reichsmarks ($4,850,000 at the time 
the agreement was concluded, or about $8,150,000; at the 
present mint parity of the mark). Under th^ debt 
agreement that Government has the option o^ post¬ 
poning payment of the installments due for a period of 
2V> years, but the amounts so postponed bear interest 
at the rate of 5 percent per annum, payable semi¬ 
annually. 

The Hoover moratorium was declared in Jun^, 1931, 
and covered payments falling due during the year July 
1, 1931, to June 30, 1932. It excepted private pbliga- 
tions, and the joint resolution of December 23^ 1931, 
authorizing that moratorium, treated the payments due 
on account of mixed claims as falling under tfhe ex¬ 
ception. Germany, however, took advantage I of the 
option in the agreement to postpone the payments due, 
and has exercised that option ever since up to and in¬ 
cluding the payment due September 30, 1933. It paid 
the interest semiannually up to March 31, 1933, fc>ut the 
semiannual payment of interest due on September 30, 
1933, was paid in reichsmarks into an account In Ger¬ 
many and was not transferred to the United States, as 
required by the terms of the debt agreement.;' It is 
understood that the United States advised tlie Ger¬ 
man Government that it could not accept the payment 
in reichsmarks as a compliance with the debt; agree¬ 
ment. 





On March 31, 1934, all of the installments aggregat¬ 
ing 102,000,000 reichsmarks, previously postponed 
since September 30,1931, together with the semiannual 
installment of 20,400,000 reichsmarks and semiannual 
interest of 2,550,000 reichsmarks, or a total of 122,400,- 
000 reichsmarks! (about $50,000,000), w^ere due and 
payable. Germany advised that it could not meet the 
principal payments falling due, but would and did pay 
the interest due of 2,550,000 reichsmarks (about 
$ 1 , 000 , 000 ). 

The Treasury holds German bonds for account of 
* 

mixed claims in the face amount of 2,040,000,000 reichs¬ 
marks ($500,000,000 at time of acquisition but $800,- 
000,000 at present rates). 

The debt agreement of June 23, 1930, provides that 
the obligation of Germany to make the payments speci¬ 
fied therein shall cease as soon as all of the payments 
contemplated by the Settlement of War Claims Act of 
1928 have been completed and the bonds of Germany 
held bv the United States not then matured shall be 
canceled and returned to Germanv. 

The amendment to the joint resolution striking out 
“any or” and the amendment inserting “under this 
resolution” are clerical clarifying amendments. The 
amendment to the last proviso specifically empowers 
the President to determine the period or periods in 
which Germany is in arrears on her payments and re¬ 
tains the substance of the provision stricken out so 
that judicial review of the President’s determination is 
denied. 


APPENDIX II. 


Removing, in Certain Cases, Restrictions Imp6sed bt 
Public Resolution 53, of June 27, 1934^ as to 
Payments, Transfers, and Deliveries of Property 
under the Trading with the Enemy Act and the 
Settlement of War Claims Act of 1928. 

By virtue of and pursuant to the authority vdsted in 
me by Public Resolution 53, approved June 2]T, 1934 
(48 St at. 1267), the Trading with the Enemy 4ct, ap¬ 
proved October 6, 1917 (40 Stat. 411), as amended, and 
the Settlement of War Claims Act of 1928, approved 
March 10, 1928 (45 Stat. 254), I do hereby oi[der as 
follows: 

Section 1. For the purposes of the said resolution, it 

is herebv determined that Germanv has been and is 
* » 

now in arrears in payments of principal and interest 
under the debt-funding agreement between Germany 
and the United States dated June 23,1930, with [respect 
to the obligations of Germanv on account of awards 
entered and to be entered bv the Mixed Claims Com- 
mission, United States and Germany. The period in 
which Germany is in arrears shall be deemed [to con¬ 
tinue for the purposes of this order until it i^ deter¬ 
mined by the President that such period has termi- 
nated. 

Section 2. The restrictions imposed by the said reso¬ 
lution are hereby removed except as to the following 
payments, conveyances, transfers, or deliveries of 
money or property or of the income, issues, profits, or 
avails thereof: 

1. To any person who was on April 6, 1917, lor who 
at any time since that date has been, a Gernian na¬ 
tional, unless such person is entitled to receive pay¬ 
ment under section 9, subsection (b) (1), of the Trad¬ 
ing with the Enemy Act, as amended, or unless such 
person is a national of the United States at the time 
of payment, conveyance, transfer or delivery, and was 
on June 1, 1934, the legal and beneficial owneh of the 
claim to the money or property or the income, issues, 



profits, or avails thereof, and on or before June 1,1934, 
the United States received written notice of such 
ownership. 

2. To any person domiciled or resident within the 
territory of Germany, except a natural person who is 
a national of the United States at the time of payment, 
conveyance, transfer, or delivery. 

3. To any corporation, association, or partnership, 
or other unincorporated body of individuals or a body 
politic which on or at any time since April 6, 1917, was 
organized or existed under the laws of Germanv or had 
its principal place of business in Germany. 

4. To any corporation, association, or partnership, 
or other unincorporated body of individuals, or a body 
politic in which a substantial legal or beneficial interest 
is owned directlv or indirectlv bv anv person to whom 
payment, conveyance, transfer, or delivery continues 
to be postponed under subdivision 1, 2, or 3 hereof, or 
to any person who is a trustee of such money or prop¬ 
erty for a person to whom payment, conveyance, trans¬ 
fer, or delivery continues to be postponed under sub¬ 
division 1, 2, or 3 hereof. 

5. To the heirs, devisees, legatees, executors, admin¬ 
istrators, representatives, creditors, successors, or as¬ 
signs of any person to whom payment, conveyance, 
transfer, or delivery continues to be postponed under 
subdivision 1, 2, i 3, or 4 hereof, except to such heirs, 
devisees, or legatees as are natural persons and have 
been nationals of the United States from June 1, 1934, 
to the time of payment, conveyance, transfer, or 
deliverv. 

Section 3. For the purposes of this Executive order, 
(a) the nationality, residence, domicile, or other quali¬ 
fication of claimants under the Trading with the Enemy 
Act, as amended, shall be that determined by the Attor¬ 
ney General; and (b) the nationality, residence, domi¬ 
cile, or other qualification of claimants to money or 
property or the income, issues, profits, or avails 
thereof held in the German Special Deposit Account, 
and in the Austrian and Hungarian Special Deposit 
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Accounts, shall be that determined by the Sjecretarv 
of the Treasury. 

Franklin D. Roosevelt. 

The White House, 

March 2,1935. 

[No. 6981.] 


APPENDIX III. 


Amendment i of Executive Order No. 6981, 

of March 2,1935. 

Section 2 of Executive Order No. 6981, of March 2, 
1935, removing, in certain cases, restrictions imposed 
by Public Resolution 53, of June 27, 1934 (48 Stat. 
1267), as to payments, transfers, and deliveries of 
property under the Trading with the Enemy Act (40 
Stat. 411) and the Settlement of War Claims Act of 
1928 (45 Stat. 254), is hereby amended to read as fol¬ 
lows : 

“Section 2. The restrictions imposed by the said 
resolution are hereby removed except as to the follow¬ 
ing payments, conveyances, transfers, or deliveries of 
money or property or of the income, issues, profits, or 
avails thereof : 

1. To any person who was on April 6, 1917, or who 
at any time since that date has been, a German national, 
unless such persoh is entitled to receive payment under 
section 9, subsection (b) (1), of the Trading with the 
Enemy Act, as amended, or unless such person is a 
national of the United States at the time of payment, 
conveyance, transfer, or delivery, and was on June 1, 
1934, the legal and beneficial owner of the claim to the 
money or property or the income, issues, profits, or 
avails thereof, and on or before June 1, 1934, the 
United States received written notice of such owner¬ 
ship. 

2. To any corporation, association, or partnership, 
or other unincorporated body of individuals, or a body 
politic which on or at any time since April 6, 1917, was 
organized or existed under the laws of Germany or had 
its principal place of business in Germany. 

3. To any corporation, association, or partnership, 
or other unincorporated body of individuals, or a body 
politic in which a substantial legal or beneficial interest 
is owned directly or indirectly by any person to whom 
payment, conveyance, transfer, or delivery continues to 
be postponed under subdivision 1 or 2 hereof, or to 
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► any person who is a trustee of such money or prop¬ 
erty for a person to whom payment, conveyance, jtrans- 

p fer, or delivery continues to be postponed under sub- 

* division 1 or 2 hereof. 

4. To the heirs, devisees, legatees, executors, idmin- 

* istrators, representatives, creditors, successors,lor as¬ 
signs of any person to whom payment, conveyance, 
transfer, or delivery continues to be postponedj under 

* subdivision 1, 2, or 3 hereof, except to such heiirs, de¬ 
visees, or legatees as are natural persons ancjl have 
been nationals of the United States from June 1, 1934, 

« to the time of payment, conveyance, transfer, or de¬ 

livery, and except to such creditors as are not German 

*“ nationals and are eligible claimants under section 9, 

' subsections (a) and (e) of the Trading with the Enemy 

Act, as amended. ’’ 

► 

FrAXKLIX D. RoOSEtELT. 

* 

j 

The White House, 

July 22, 1935 . 

, [No. 7111] 
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TIIE DISTRICT OF COLUMBIA 


« f ■ »—» • y 
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Deutsche Bank end Dtscoxto-Gesellsciiaft, a 
(’ouporatiox, Appellant , 
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Homer S. ('cmmixos, Attorney General of the United 
States, and AY. A. Julian, as Treasurer of 
the United States, Appellees. 


BRIEF OF HOMER S. CUMMINGS. AS ATTORNEY 
GENERAL OF THE UNITED STATES, AND W. A. 
JULIAN, AS TREASURER OF THE UNITED 
STATES, IN SUPPORT OF MOTION FOR 
REARGUMENT. 


James AY. Morris, 

Assistant Attorney General, 

Leslie 0. Garnett, 

United States Attorney, 

Harry LeRoy Jones, 
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Frank C. Sterck, 
Attorneys, Department of Justice, 

Attorneys for Appellees. 
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Motion of appellees, Homer S. Cummings, as Attorney General 
of the United States, and W. A. Julian, as Treasurer of ithe 

United States, for reargument and for stay of mandate. 

Brief of Homer S. Cummings, as Attorney General of ithe 
United States, and W. A. Julian, as Treasurer of the United 

I 

States, in support of motion for reargument. j _ 

Argument. \ . 

I. The “Rights” conferred upon the Appellant by|the 
Settlement of War Claims Act were politicafl in 
nature and therefore any subsequent impair¬ 
ment is lawful and not subject to judicial re¬ 
view . i . 

II. The duty of the Congress and the Executive to 
procure satisfaction by Germany of the awards 
of the Mixed Claims Commission is a political 
one which the judiciary should not embarrass.. 
III. Irrespective of whether Public Resolution 53 
effects a withdrawal of consent to be sued, j the 
Court is nevertheless without jurisdiction tb de¬ 
cree a payment and return.|. 

A. The Court has no jurisdiction because j the 

Congress has directed that any decred for 
a return of the property be ignored...|. 

B. No effective decree can be entered because 

the mandate of Public Resolution 5^ is 
directed to the President who can not be 

joined as a party defendant. j . 

Conclusion .j. 
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In The 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 




Deutsche Bank und Disconto- 
Gesellschaft, a Corporation , 

Appellant y 
v. 

Homer S. Cummings, Attorney 
General of the United 
States and W. A. Julian, as 
Treasurer of the United 
States, 

Appellees . 




No. 6471 


MOTION OF THE APPELLEES, HOMER S. CUM¬ 
MINGS, AS ATTORNEY GENERAL 9 F THE 
UNITED STATES, AND W. A. JULIAN, AS 
TREASURER OF THE UNITED STATES, FOR 
REARGUMENT AND FOR STAY OF MANDATE. 


Come now the appellees, Homer S. Cummings, as 
Attorney General of the United States and as suc¬ 
cessor in interest to the Alien Property Cpstodian, 
and W. A. Julian, as Treasurer of the United States, 
and move this Honorable Court to grant a re^rgument 
of the above-entitled cause for the reason that the 
lower court has no jurisdiction irrespective ofj whether 
Public Resolution 53 of the 73rd Congress has with¬ 
drawn the consent of the United States to be sued, 
for the reason that the Court’s opinion involves im- 


portant questions of the control of the Congress and 
the Executive over international relations and of the 
separation of powers of Government, and for other 
reasons assigned in the brief in support of this motion, 
which will be submitted within the next few davs after 
the printing thereof, and that the mandate to the lower 
court be stayed for a period of thirty days from the 
date of the*filing of this motion, for the purpose of 
this motion; and in the event that said motion is 
denied, that the mandate be stayed for the said period, 
pending the filing of an application with the Supreme 
Court of the United States for a writ of certiorari to 
review the decision of this Court. 

James W. Morris, 
i Assistant Attorney General. 

Leslie C. Garnett, 

United States Attorney. 

Harry LeRoy Jones, 
Attorney , Department of Justice. 

Edward First, 

Attorney, Department of Justice. 

Frank C. Sterck, 

Attorney, Department of Justice. 

Thomas H. Creighton, Jr., Esq., 

Attorney for Appellant. 

Please take notice that appellees are this 6th day of 
March, 1936, filing the foregoing motion. 


In The 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


Deutsche Bank und Disconto- 
Gesellschaft, a Corporation, 

Appellant, 
v . 

Homer S. Cummings, Attorney 
General of the United 
States and W. A. Julian, as 
Treasurer of the United 
States, 

Appellees . 


BRIEF IN SUPPORT OF MOTION FOB 

REARGUMENT. 

The appellees have made this motion for reargument 
because of the extreme importance of the caseA-an im¬ 
portance recognized by the Court itself in the ppinion. 
It will be submitted hereinafter that the Court’s con¬ 
clusion that the Settlement of War Claims Act con- 
ferred upon the appellant “vested” rights br “en¬ 
forceable equity” rights is unwarranted. On jthe con¬ 
trary the onlv “rights” conferred bv that hct were 
political in nature and, as such, subject to subsequent 
impairment. Further, the attention of the ccjurt will 
be invited to a matter which may not have b^en fully 
appreciated from the briefs and oral argument of the 
parties, namely, that the action of the legislative and 
executive departments touching international Relations 
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is not subject to judicial review. Finally, it will be 
urged that, irrespective of whether Public Resolution 
53 expressly withdraws the consent of the L nited 
States to be sued, the court, nevertheless, is without 
jurisdiction to enter a decree for the return of property 
to a German national. 


I. 

THE 1 ‘RIGHTS’’ CONFERRED UPON THE APPEL- 
LANT BY THE SETTLEMENT OF WAR CLAIMS 
ACT WERE POLITICAL IN NATURE AND 
THEREFORE ANY SUBSEQUENT IMPAIRMENT 
IS LAWFUL AND NOT SUBJECT TO JUDICIAL 
REVIEW. 

The appellees urge that the appellant acquired no 
“vested” rights or “enforceable equity” rights either 
by the Settlement of War Claims xYct, or even by virtue 
of any consent which may have been filed by the appel¬ 
lant pursuant to that act. 1 The “rights” conferred 
upon the appellant by the Settlement of War Claims 
Act were political in nature and therefore subject to 
subsequent impairment. However, even if “vested” 
rights, comparable to contract rights, were bestowed 
upon the appellant, these could be lawfully altered by 
the Congress in the exercise of a paramount power. 

Turning to “the main question whether the Resolu¬ 
tion is or is not violative of the provisions of the Fifth 
Amendment” (Opinion, p. 5) the Court devotes pages 

J The appellees desire to invite the attention of the Court to the 
fact that the record does not show that any 20</ r consent was ever 
filed by this appellant. Paragraph 9 of its petition (R. 3) does not 
so state. The record does not substantiate the appellant’s statement 
on page 2 of its principal brief that such a consent was filed. This 
the appellant has recognized, and has asked this Court (pages 23 
and 24 of its brief) to infer that the consent was actually filed 


6 and 7 to three situations, distinguishing between the 
rights involved in each. The first concerns the creation 
of vested contractual rights, and the impossibility of 
destroying the same by direct legislation. Cooyibes v. 
Getz, 285 U. S. 434; and cases therein cited (Opinion, 
p. 6). This situation does not involve the exercise by 
the Congress of a paramount power, nor does it involve 
rights of an international nature of a predominate 
political character. Nor does it involve any meje post¬ 
ponement of payment, but a downright destruction of 
substantive rights. The second concerns rights which 
are in the nature of bounties, pensions and jsimilar 
Congressional gratuities. These are subject tjo with¬ 
drawal at any time by subsequent legislation See 
Lynch v. United States, 292 U. S. 571 (Opinioiji, p. 6). 

The third situation is one in which all the circum¬ 
stances amount to an irrevocable recognition !of “an 
honorable obligation, sufficient to turn an unenforce¬ 
able equity into a ‘binding and effective provision . 9 ” 
These principles the Court adopts as controlling in this 
case, premised upon the view that the consent to be 
sued had not been withdrawn (Opinion, p. 7).! As an 
example, the opinion refers to the case of United States 
v. Realty Co., 163 U. S. 427. It is respectfully sub¬ 
mitted that that case is wholly inapplicable to the situa¬ 
tion presented by the case at bar. In that caste it ap¬ 
peared that the Congress, by an act of 1890 (26 Stat. 
567, 1244), authorized the payment of a bounty to the 
producers and manufacturers of sugar. In {reliance 
upon this act, many persons had incurred expanses or 
made financial commitments. In 1894 the act:of 1890 
was repealed. In 1895, the Congress nevertheless ap¬ 
propriated moneys to pay claimants who had complied 
under the original act of 1890. Thereupon, thte Treas¬ 
urer of the United States refused to pay the claimant 
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6 

who had fully complied, despite the Congressional 
appropriation, on the ground that the Act of 1895 was 
unconstitutional. The Court, while asserting that it 
was doubtful if it were ever the province of the judi¬ 
ciary to question the legislative determination (p. 444), 
held that “there was enough in the case as presented to 
Congress upon which to base the assertion that there 
was a moral and honorable claim upon the public treas¬ 
ury which that body had the constitutional right to 
recognize and pay.’ 9 

This Court in it$ opinion (page 7), referring to the 
Realty Co . case, states that: 

While little is said in the opinion about the 
repealing statute which there, as here, directed 
the Treasury not to pay the claim, it is noticed; 
and it is a safe assumption that the court would 
not have held the claim recoverable if the repeal¬ 
ing act had been a valid obstacle. 

This assumption, it is respectfully submitted, finds 
no support in the Supreme Court’s decision. In the 
Realty Co. case Congress recognized the existence of 
an “honorable obligation” and thereupon by the 
Act of 1895, appropriated moneys subsequent to and 
despite the repealing Act of 1894. The sole question 
before the Court was the power of the Congress, by the 
1895 Act to recognize such claims as constituting debts 
payable by the United States through appropriations 
under Article I, §8 of the Constitution. The validity 
or invalidity of the repealing Act of 1894, directing 
the Treasurer not to pay the claim, was not involved. 
In the instant case, however, the validity of the Act of 
1934 directing the paying officers to postpone the pay¬ 
ment of claims is of the greatest importance, and the 
appellees believe that it is not permissible to conclude 
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from a case upholding the right of the Congress to 
make an appropriation, that the Congress may not 
direct that payments be postponed or reserved for 
reasons which it deems sufficient. The courts have 
hitherto refused to question the power of the Congress 
to do this. See Hart v. United States, 118 U. fe. 62 and 
argument, Point III. 

The appellees emphasize, however, with all f;he vigor 
at their command, that no rights of any kiijd within 
the protection of the Fifth Amendment vested in any 
German national under the Settlement of Wajr Claims 
Act until his property ivas actually physically returned 
to him. 

The appellant states in its brief (Point I, pj. 7) that 

It certainly cannot make any difference whether 
the property is physically returned or directed to 
be returned. If Congress had not in th^ Settle¬ 
ment of War Claims Act disposed of the property 
then Congress would have the power to change the 
disposition thereof, but having once vested title in 
the former owner it cannot make any changes in 
what is already a fait accompli . 

This Court seems to have adopted this reasoning 
in its opinion (page 10). 

It is submitted that this argument has been expressly 
discredited by the Supreme Court in a nujnber of 
cases which involved factual situations akin to those 
in the case at bar. 

In United States ex rel Boynton v. Blaine , 139 U. S. 
306, a mandamus was sought to compel the Secretary 
of State to pay certain moneys in respect of ^n inter¬ 
national claim allowed under the Act of July 4, 1868 
(15 Stat. 679). Certain sums had previously been 
paid upon the award in favor of the claimant, but a 
payment of the balance remaining due was postponed 
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upon order of the President of the United States under 
powers given to him by §5 of the subsequent Act of 
June 18, 1878 (20 Stat. 144). The claimant, as does 
this appellant, vigorously urged that the award in 
his favor was a “final and conclusive adjudication 
that the “United States have not now and never have 
had any property, right or interest in the original 
claim or award;”! and that “the President of the 
United States has now no lawful control over it and 
never had any lawful control over it excepting for a 
temporary purpose * * *.” 

The Supreme Court held that “these propositions 
have already been, substantially disposed of by the 
decision of this court in Frelinghuysen v. Key, 110 
U. S. 63.” In that case, the Court stated that it had 
no doubt that the provisions of the Act as to the con¬ 
clusiveness of the awards pursuant to the claims were 
“as strong as language can make them.” Yet the court 
stated that no matter how final and conclusive the 
awards might appear on their face, “they are only 
so until set aside by agreement between the two gov¬ 
ernments or otherwise .” The court made this vital 
distinction (p. 73): 

None of the cases cited by counsel are in oppo¬ 
sition to this. They all relate to the disposition 
to be made of the proceeds of international awards 
after they have passed beyond the reach of the 
governments and into the hands of private 
parties. (Italics supplied.) 

Reaffirming this principle, the Supreme Court 
stated in Boynton v. Blaine, supra, at p. 325: 

So long as the political branch of the govern¬ 
ment had not lost its control over the subject mat¬ 
ter by final action, the claimant was not in a posi- 
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tion, as between himself and his goverrpaent, to 
insist on the conclusiveness of the award as to 
him. (Italics supplied.) 

j 

Upon the authority of these cases the appellant can 
not successfully contend that there exists no cjifference 
in principle between property actually delivered or 
“physically returned” and property permitted by the 

Congress to be returned pursuant to final actipn. 2 Are 
not all of the numerous provisions in the Act with 

which appellant must comply prior to any ireturn—* 
beginning with the fundamental proof of ownership 
and culminating with the consent to partial ^retention 
—are not all of these conditions obviously consistent 
with the continued ownership of the United States 
until the final action with regard to the property is 
taken, to-wfit, its actual payment by the Treasurer? 

Moreover, in no case cited by the appellant or in 
the Court’s opinion are political as opposed to ordi¬ 
nary contractual or proprietary rights involved. 

This Court said in United States ex rel Ariyarica v. 
Bayard, 4 Mackey 310, 322 another case involving an 
international claim: 


* * * We intend, therefore, merely to say that, 
however strong this obligation may be in a politi¬ 
cal sense, it contains none of the element sj of what 
is known to the courts as contract; had that 
much less can it be held by the courts thht an in¬ 
demnity, obtained by the state for the benefit of 

an injured citizen, becomes in a legal kense at 

- 

i 

3 The attention of the Court is invited to the fact that these cases 
stand for the principle that the Congress may direct thajt payment 
of an award to an American citizen he postponed, and that the 
political departments have absolute control over the subject matter 
of the award until actually physically received by such citizen. A 
fortiori , the Congress may by an act of State impose similar if not 
greater limitations upon the right of an alien enemy | to realize 
upon an award. 
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once the property of that citizen, or property held 
for his use. The phrases and analogies of munici¬ 
pal laic are constantly found to he misleading in 
such matters. This transaction established in that 
sense neither a debt nor a trust nor any trustee. 
(Italics supplied.) 

In Chae Chan Ping v. United States, 130 U. S. 580, it 
appeared that the! Congress had passed an act pro¬ 
hibiting those Chinese laborers who had departed from 
the country from reentering despite the fact that these 
laborers had been ; granted certificates issued under a 
prior act, entitling them to return and to reenter. 
This Act of Congress was contrary to the provisions 
of a treaty between the United States and China, and 
the certificates were regarded as conferring something 
in the nature of vested “contractual” rights. But the 
court sustained the prohibition. The “rights” pre¬ 
viously conferred were based upon political consider¬ 
ations and as such subject to change. The court said 

(p. 601): 

It wull not be presumed that the legislative de¬ 
partment of the Government will lightly pass laws 
which are in conflict with treaties of the country; 
but that circumstances mav arise which would not 
only justify the government in disregarding their 
stipulations but demand in the interest of the 
country that it should do so, there can be no ques¬ 
tion. Unexpected events may call for a change in 
the policy of the country. (Italics supplied.) 

The “rights” which the appellant insists it derived 
from the Settlement of War Claims Act are political 
in nature, and were granted in the exercise of the con¬ 
trol by the Congress over international relations. When 
the Congress, invested with plenary power over for¬ 
eign relations, acts with reference to such political 


‘ 1 rights,” its action in this regard is wholly one of 
foreign policy, international in aspect, and the pro¬ 
priety of such action is not subject to judicial inquiry 
or decision. It certainly could not be successfully 
argued that the “rights” which the appellanj: received 
under the Settlement of War Claims Act ard any dif¬ 
ferent from those it would have received had jthe terms 
of the Settlement of War Claims Act been contained 
in a treatv negotiated between the United States and 
the German Reich. Yet it is horn-book law that such 
rights as are acquired by an alien pursuant I to treaty 
are political and not proprietary in the sensd that any 
impairment is judicially examinable. 

As stated by the court in Cliae Chan Ping v. United 
States, supra (p. 609): j 

Whether a proper consideration by pur Gov¬ 
ernment of its previous laws, or a proper respect 
for the nation whose subjects are affectbd by its 
action, ought to have qualified its inhibition * * * 
are not questions for judicial determination. If 
there be any just ground of complaint on! the part 
of China, it must be made to the political depart¬ 
ment of our Government, which is alone competent 
to act upon the subject. (Italics supplied.) 

i 

The question was likewise fully considered in Tay¬ 
lor v. Morton, 2 Curtis 454, 460, 461 (U. S. (|. C.) af¬ 
firmed, 2 Black 481, wherein Mr. Justice Curtis stated: 

If Congress legislates in subordination to the 
treaty, viewed as municipal law, it is not imaterial 
what its reasons were for legislating iij contra¬ 
vention of the treaty. If the other party to it, had 
by similar legislation, in admitted or plain dis¬ 
regard of the treaty, afforded the amplest} reasons 
for counter legislation, how could this Court take 
notice of or weigh those reasons ? 


Is it a judicial question * * * whether the views 
and acts of a foreign sovereign, manifested through 
his representative have given just occasion to the 
political departments of our government to with¬ 
hold the execution of a promise contained in a treaty, 
or to act in direct contravention of such prom¬ 
ise? 1 apprehend not. These powers have not been 
confided by the people to the judiciary, which has 
no suitable means to exercise them; but to the 
executive and the legislative departments of our 
government. They belong to diplomacy and legis¬ 
lation, and not to the administration of existing 
laws. (Italics supplied.) 

Thus in the instant case, Germany, “in plain disre¬ 
gard” of its obligations under the Debt Funding Agree¬ 
ment of 1930, has “afforded the amplest reasons for 
counter-legislation,” namely, Public Resolution 53. 
And likewise, this court may not be called upon to 
weigh the reasons which prompted the Congress to 
suspend further returns of property under the Settle¬ 
ment of War Claims Act. 

Chief Justice Marshall, in Foster v. Neilson, 2 Peters 
253 (at page 309), stated that: 

If those departments which are entrusted with 
the foreign intercourse of the nation, which assert 
and maintain its interests against foreign powers, 
have unequivocally asserted its rights of dominion 
over a country of which it is in possession, and 
which it claims under a treaty; if the Legislature 
has acted on the construction thus asserted, it is 
not in its own courts that this construction is to 
be denied. (Italics supplied.) 

Is the rule different in the instant case because the 
Legislature and Executive “have unequivocally as¬ 
serted its rights of dominion’’ over enemy property 
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rather than over land as in the Foster case? In the 
Foster case, the land concerned was property in the 
United States “of which it is in possession and Vhich it 
claims under a treaty/’ In the instant case, thje prop¬ 
erty concerned has been and is in the possession of the 
United States; and it not only claims possession of the 
same pursuant to treaty but it was expressly given all 
right of detention and postponement of returnj or any 
other disposition thereover by treaty. (See Point II-A, 
appellees’ principal brief.) 

Even assuming arguendo that “vested” rights, com¬ 
parable to contract rights, were bestowed uponj the ap¬ 
pellant, these could be lawfully altered by the Congress 
in the exercise of a paramount power. In l\ynch v. 
United States, 292 U. S. 571, the Supreme Coifirt held 
invalid a portion of the Economy Act of 193^, 'which 
repealed prior laws granting war risk insurance, on 
the ground that the Congress could destroy pxisting 
contract rights against the United States only in the 
exercise of its police power or other paramount power, 
and that such exercise was not apparent br even 
claimed in the case before the Court. Mr. Justice 
Brandeis, for a unanimous court, said (p. 579) :j 

j 

j 

As Congress had the power to authorize the 
Bureau of War Risk Insurance to issue them, the 
due process clause prohibits the United States 
from annulling them, unless, indeed, the action 
taken falls ivithin the federal police power\or some 
other paramount power. 

The Solicitor General does not suggest either 
in brief or argument, that there were supervening 
conditions which authorized Congress to abrogate 
these contracts in the exercise of the police or 
any other power. * * * (Italics supplied.) 


i 

In the case at bar, there were supervening conditions 
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which authorized Congress, in the exercise of a para¬ 
mount power to alter any “rights” which may previ¬ 
ously have been conferred. 

Even the States, which are specifically forbidden to 
impair the obligations of contracts, may interfere with 
or abrogate existing contracts in the exercise of sov¬ 
ereign powers. Laws prohibiting lotteries, the sale of 
intoxicating liquors, or the maintenance of nuisances, 
zoning laws, laws regulating rates and services of utili¬ 
ties, and numerous other enactments, may all have the 
effect of destroying contracts, but they are none the 
less valid. 3 

In Home Building & Loan Assn. v. Blais dell, 290 
U. S. 398, 435, Mr. Chief Justice Hughes thus sum¬ 
marized this power of the States to affect existing 
contracts : 

Not only are existing laws read into contracts in 
order to fix obligations as between the parties, but 
the reservation of essential attributes of sovereign 
power is also read into contracts as a postulate of 
the legal order. * * * 

Even greater power, it has been suggested, is re¬ 
served to the Congress to affect contracts, since there 
is no prohibition in the Constitution against impair¬ 
ment by the national legislature. Legal Tender Cases, 
12 Wall. 457, 550; Mitchell v. Clark, 110 U. S. 633; 
Evans-Snider-Buel Co. v. McFadden, 105 Fed. 293, 297; 

3 Long Island Water Supply Co. v. Brooklyn , 166 U. S. 685, 692; 
Manigault v. Springs , 199 U. S. 473, 4S0; Atlantic Coast Line R R. 
Co. v. Goldsboro. 232 U. S. 548, 55S; Chicago d Alton R. R. Co. v. 
Tranbarger , 238 U. S. 67, 76-77; Union Dry Goods Co. v. Georgia Pub 
Serv. Corp.. 248 U. S. 372, 376; Producers Transp. Co. v. R. R. 
Comm, of California. 251 U S. 22S, 232; Levy Leasing Co. v. Siegel , 
25S U. S. 242; Sutter Butte Canal Co. v. Railroad Comm., 279 U. S. 
125, 13S; Stephenson v. Binford. 287 U. S. 251, 276; St. Paul Fire d 
Marine Ins. Co. v. EUlracher. 33 F. (2d) 675 (C. C. A. 8th), cert, den., 
280 U. S. 604. 
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United States v. United Shoe Mach. Co., 264 Fed. 138, 
152. 

It is clear, at all events, that no exercise of k para¬ 
mount power of the Congress has been invalidated be¬ 
cause it interfered with or destroyed existing contracts. 
Numerous Acts of Congress having such purpose and 
effect have been sustained. A familiar exaihple is 
Federal bankruptcy legislation. See Hanover National 
Bank v. Mouses, 186 U. S'. 181. 

But other legislation may also affect or destroy exist¬ 
ing contracts. Thus in Louisville <& Nashville Railroad 
v. Mottley, 219 U. S. 467, a law was upheld, as applied 
to prior contracts, which prohibited the use of free 
passes on interstate railroads. In that case, tli[e pass, 
which had been given a number of years before, was 
not a mere gift but was in the nature of a satisfaction 
of a disputed claim against the railroad for personal 
injury. Hence, there was a clear abrogation of an 
existing contract by Federal law. 

In Philadelphia, B. & W. R. R. Co. v. Schubert, 224 
U. S. 603, the Supreme Court upheld the poweij of the 
Congress in the Employers’ Liability Acts to abrogate 
existing contracts making receipt of benefits ijnder a 
company relief plan a bar to an action for damages. In 
that case, the plaintiff became a contributor to such 
a fund before the enactment of the Act of Congress, 
and received a benefit from the fund after the Act be¬ 
came effective. In holding that he was not barred from 
bringing an action for damages, in the face of tl^e prior 
agreement, Mr. Justice Hughes said (pp. 613-^14): 

The power of Congress, in its regulation of inter¬ 
state commerce, and of commerce in the District of 
Columbia and in the Territories, to impose this 
liability, was not fettered by the necessity of main¬ 
taining existing arrangements and stipulations 


i 


16 


which would conflict with the execution of its 
policy. To subordinate the exercise of the Federal 
authority to the continuing operation of previous 
contracts, would be to place, to this extent, the reg¬ 
ulation of interstate commerce in the hands of pri¬ 
vate individuals, and to withdraw from the control 
of Congress so much of the field as they might 
choose by prophetic discernment to bring within 
the range of their agreements. The Constitution 
recognizes no such limitation. It is of the essence 
of the delegate power of regulation that, within 
its sphere, Congress should be able to establish 
uniform rules; immediately obligatory, which as to 
future action should transcend all inconsistent 
provisions. Prior arrangements were necessarily 
subject to this paramount authority. (Italics sup¬ 
plied.) 

In Calhoun v. Massie, 253 U. S. 170, the Supreme 
Court upheld an Act of Congress limiting the fees 
which could be charged by attorneys representing 
claimants of Civil War benefits. In that case the attor¬ 
ney’s contract had been made and the major part of his 
services had been performed before the Act was passed. 
The Act, nevertheless, was held valid as applied to that 
contract. 

The power of the Congress may be exercised in such 
a way that even contracts between private parties and 
a State may be abrogated. Thus in Neiv York v. United 
States, 257 U. S. 591, the Supreme Court upheld an 
order of the Interstate Commerce Commission increas¬ 
ing an intrastate rate even though the state charter of 
the railroad provided that a lesser rate should be the 
maximum charged by the company. See also Omnia 
Commercial Co. v., United States, 261 U. S. 502; Scran¬ 
ton v. Wheeler , 179 U. S. 141; Union Bridge Co. v. 
United States, 204 U. S. 364. 
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In Dillingham v. McLaughlin, 264 U. S. ^70, 374, 
Justice Holmes tersely said: 

I 

! 

i 

The operation of reasonable laws for thb protec¬ 
tion of the public cannot be headed off by; making 
contracts reaching into the future. 

In Norman v. B. & 0. R. Co., 294 U. S. 240, ]\ir. Chief 
Justice Hughes said (page 307-308): 

i 

j 

Contracts, however express, cannot fitter the 
constitutional authority of the Congresi. Con¬ 
tracts may create rights of property, bpt when 
contracts deal with a subject matter which lies 
within the control of the Congress, theyi have a 
congenital infirmity. Parties cannot remove their 
transactions from the reach of dominant institu¬ 
tional power by making contracts about thpm. 

So may it be said in the case at bar, that Whatever 
‘ 4 rights’’ were given to the appellant by thb Settle¬ 
ment of War Claims Act, they were “rights” which 
contained a “congenital infirmity.” If unbxpected 
events call for a change in the policy of the country, it 
was for the Congress in the exercise of its potver over 
international relations, to effectuate that change. In 
the exercise of this paramount power, the Congress, is 
and necessarily must be unfettered. 

In Newton v. Commissioners, 100 U. S. 548, it ap¬ 
peared that a legislature had entered into an agreement 
to establish the county seat in a community, conditioned 
upon the performance of certain acts by that com¬ 
munity. After these acts were performed, legislation 
was enacted providing for the removal of the county 
seat. In upholding that statute the Supreme Court de¬ 
clared at page 559: 
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They involve public interests, and legislative acts 
concerning them are necessarily public laics. 
Every succeeding legislature possesses the same 
jurisdiction and power with respect to them as its 
predecessors. The latter have the same power of 
repeal and modification which the former had of 
enactment, neither more nor less. All occupy, in 
this respect, a footing of perfect equality. This 
must necessarily be so in the nature of things. It 
is vital to the public welfare that each one should 
be able at all times to do whatever the varying 
circumstances and present exigencies touching the 
subject involved may require. A different result 
would be fraught with evil. 


One Congress cannot convey, or contract, or legislate 
away the powers intrusted by the Constitution so as to 
restrict the exercise of those powers by a subsequent 
Congress. 

It is respectfully submitted accordingly that the 
“rights” conferred by the Settlement of War Claims 
Act were political in nature and therefore subject to 
subsequent impairment, but even if it be admitted that 
“vested” rights, comparable to contract rights, were 
bestowed, then these too could be lawfully altered by 
the Congress in the exercise of a paramount power. 
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THE DUTY OF THE CONGRESS AND THE EXECU¬ 
TIVE TO PROCURE SATISFACTION BY' GER¬ 
MANY OF THE AWARDS OF THE MIXED 
CLAIMS COMMISSION IS A POLITICAL ONE 
WHICH THE JUDICIARY SHOULD NOT EM¬ 
BARRASS. 

I 

The obvious purpose of Public Resolution 53| is po¬ 
litical. The Congress intended to provide for the con¬ 
tinued retention of the security held for the benefit of 
American claimants, holders of awards by the Mixed 
Claims Commission, which retention Germahy had 
agreed to in the Treaty of Berlin. The Congijess in¬ 
tended likewise to exert pressure upon Germany 
through the medium of stopping payments to her na¬ 
tionals. (See Appendix I, Appellees’ Reply |Brief.) 
These nationals will in turn complain to their own gov¬ 
ernment, and exert their influence to compel Germany 
to fulfill her obligations under the Debt-Fundingj Agree¬ 
ment of 1930. This duty of the Congress and the Presi¬ 
dent to procure redress for American citizens wno have 
suffered injuries at the hands of Germany is a political 
duty. This Court stated in Holzendorf v. Hay , £0 App. 
Cas. 576, at page 580: 

* * * The duty of righting the wrong that may 
be done to our citizens in foreign lands is a political 
one, and appertains to the executive and legis¬ 
lative departments of the government. Th£ judici¬ 
ary is charged with no duty and invested {with no 
power in the premises. * * * 

l 

i 

It certainly can not be denied that any decre|e in the 
instant case ordering the return of property to a Ger- 

I 

I 

i 


man enemy corporation in defiance of the mandate of 
the Congress would be a great embarrassment to the 
President in negotiating with Germany for a new fund¬ 
ing agreement, or for further payments under the pres¬ 
ent one. See Burnet v. Brooks, 288 XL S. 378, 396, 
quoted at page 18 of the appellees’ brief. 

The delicate nature of the issues presented by the 
instant case may be gathered from a treatment of po¬ 
litical questions in an article entitled “Judicial Self 
Limitation” appearing in 37 Harvard Law Review 338. 
At p. 347, the writer, Maurice Finkelstein, says: 

Perhaps the only class of cases which courts 
have unanimously agreed to refrain from inter¬ 
fering with, is that great group of matters involv¬ 
ing foreign relations of the United States with 
other nations. It is hardly necessary to argue the 
propriety of this attitude. A very recent case, 
Commercial Trust Company of New Jersey v. Mil¬ 
ler, decided April 23, 1923, brings this proposition 
out very clearly. In that case the question before 
the court involved the continuation of the wartime 
powers of the Alien Property Custodian after July 
2, 1921, the date on which the President approved 
the joint resolution of Congress which declared 
the state of war between the United States and 
Germany to be at an end. The court, speaking 
through Mr. Justice McKenna, said as follows: 

“A court cannot estimate the effects of a great 
war and pronounce their termination at a particu¬ 
lar moment of time, and that its consequences are 
so far swallowed up that legislation addressed to 
its emergency had ceased to have purpose or opera¬ 
tion with the cessation of the conflicts in the field.” 

As to that matter Congress is the final arbiter. 
If it sees fit to continue wartime measures to help 
solve problems yet unfinished, the courts cannot 
interfere. 


I 
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Another writer, Melville Fuller Weston, in!38 Har- 

7 ! 
vard Law Review^ 296, in an article, “ Political Ques¬ 
tions,’ ’ says of international relations: 

| 

The rule whereby the courts accept ias their 
guide the decisions of the other two departments 
upon questions involving international relations is 
fairly vrell settled. 

“Whenever an act done by a sovereign in his 
sovereign character is questioned it becomes a 
matter of negotiation, or of reprisals or of war.” 

“The conduct of the foreign relations of our 
Government is committed by the Constitution to 
the Executive and Legislative—‘the political’—De¬ 
partments of the Government, and the propriety 
of what may be done in the exercise of this jpolitical 
power is not subject to judicial inquiry or de¬ 
cision.” (pp. 315-316.) 

In commenting upon Mr. Finkelstein’s reference to 
the Commercial Trust Co . Case , Mr. Weston States: 

Commercial Trust Co. of New Jersey % Miller, 
although similarly based upon the general power 
of the President and Congress to deal with foreign 
affairs, presents a somewhat different problem. 
War with Germany was brought to an official close 
by a joint resolution of Congress with thje Presi¬ 
dent’s approval, on July 2, 1921, followed by a 
proclamation of peace on August the twenty-fifth. 
After those dates the Alien Property Custodian 
sought under the Trading with the Enemy Act to 
seize a trust fund held for the benefit of a German 
citizen. Congress had expressly provided!that the 
Act should persist, and that all property subject 
thereto should remain in the control of thq United 
States, ‘until such time as the Imperial German 
Government . . . shall have . . . made suitable 
provisions for the satisfaction of all clamps.’ The 
Court said: 
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“The power which declared the necessity is the 
power to declare its cessation, and what the cessa¬ 
tion requires. The power is legislative/’ 

The natural approach of the case is, then: the 
power to make war is delegated to the executive 
and legislative branches; subject only to the re¬ 
straints of popular disapproval, they may make it 
when they wish and prolong it accordingly; many 
unusual acts are valid in time of war, including 
the Act in question; the consequences of many such 
acts, including the one in question, almost neces- 
sarilv will endure after the actual cessation of hos- 
tilities; it would be very unsatisfactory to have no 
authority capable of dealing with these conse¬ 
quences, of finishing the work begun; by maintain¬ 
ing a technical state of war, time could be gained 
for this purpose; if ever the greater includes the 
less, the war power includes the power to dispense 
with that embarrassing technicality, (pp. 319, 
320.) 

Applying these; principles to the instant case, the 
propriety of stopping payments to German nationals 
is a question solely for the Congress to determine ; 4 nor 
may our courts be called upon by a non-resident Ger¬ 
man enemy to hinder the President in his political 
function of negotiating with the German Government 
for a continuance of her payments to the United States 
for the benefit of those of our citizens who have suf¬ 
fered injury at her hands during the progress of the 
war. 

In this case, the Court has found that “The Resolu- 


4 For further discussion of political questions, see Corwin, The 
President's Control Over Foreign Relations, p. 163; Dickinson, In¬ 
ternational Political Questions in the National Courts. 19 Am. J. 
Int. Law 157; Field, The Doctrine of Political Questions in the Fed¬ 
eral Courts , 5S Am. L. Rev. 711; Wright, Enforcement of Inter¬ 
national Law Through Municipal Law in the United States, pp. 
17, 19, 25, 28, 29, 44, 48, 84, 86, 92, 101, 106, 143, 201, 21S. 
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tion is not confiscatory of the property here in suit.” 
(Opinion, p. 5.) 

Xo clearer case could be presented for judicial for¬ 
bearance. 

III. 

IRRESPECTIVE OF WHETHER PUBLIC RESOLU¬ 
TION 53 EFFECTS A WITHDRAWAL OF CON¬ 
SENT TO BE SUED, THE COURT IS NEVERTHE¬ 
LESS WITHOUT JURISDICTION TO DECREE A 
PAYMENT AND RETURN. 

A. The Court Has No Jurisdiction Because the Con¬ 
gress Has Directed That Any Decree for a Return of 
the Property be Ignored. 

The appellees argued in their principal brief| point I 
(p. 6), that the court has no jurisdiction of the ap¬ 
pellant’s complaint because upon application of the ap¬ 
pellant, the President, acting through the Alibn Prop¬ 
erty Custodian, had once ordered the returfi of the 
property, and hence, that a failure to so order, a neces¬ 
sary condition precedent to a right of action, jhad not 
occurred. (§9 (a) of the Trading with the En^my Act 
permits suits, where an application has been made to 
the President, only “if the President shall not so> 
order * # *.”) 

It was urged in the oral argument that the only con¬ 
sent to suit which the Congress had granted jwas one 
“to establish the interest, right, title” of the Claimant 
in the property demanded. It is only where jthere is 
a contested or an undetermined interest in the property 
that a court may take jurisdiction. The statute per¬ 
mits entry of a decree for the return only if j this in- 
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terest, right, or title is “so established.” In holding 

that the lower court has jurisdiction, 5 the Court seems 
to assume that a mere failure of delivery of the prop¬ 
erty, after application to the President, is sufficient to 
bring a claimant within the jurisdictional clause. 
(Opinion, last paragraph, p. 3.) 

The appellees would respectfully request the Court 
to modify its opinion to include a discussion of this 
aspect of the jurisdictional provisions of §9(a) in order 
to make it clear whether this appellant is deemed to 
fall within the express limitations of the jurisdiction 
conferred, despite the fact that the President, by his 
agent, had once ordered the return of the property in 
question, and despite the fact that there is no question 
of any “interest, right, or title” to be decided by the 
court. 

The Court has concluded that since Public Resolu¬ 
tion 53 contains no express terms withdrawing consent 
to be sued, that “it follows necessarily that the lower 
court was in error in dismissing the bill” (p. 5). But, 
quite to the contrary, it is submitted that no such con¬ 
clusion follows. 

Jurisdiction in actions against the United States may 
be destroyed in other ways. It is sufficient that the 
Congress has directed that any judgment of the court 
directing a return of property he not complied with. 

In Hart v. United States, 118 U. S. 62, a joint reso¬ 
lution of the Congress of impelling similarity to Public 


"This conclusion seems to be based upon a consideration of the 
provisions of the Trading with the Enemy Act, §9 (a) and §17. 
The exclusive remedy of a claimant is under §9. (See appellees’ 
principal brief. Point I (a), p. 5.) Section 17 does not confer 
jurisdiction except that |if the court has jurisdiction “to establish the 
interest, right, title or debt so claimed’’ under §9, then the court 
may “make and enter * * * all such orders and decrees, and 
* * * issue such process as may be necessary and proper * * * 
to enforce the provisions of this act.” 
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Resolution 53 was involved. An Act of March ;2, 1867 
(14 Stat. 571), provided: j 

Until otherwise ordered, it shall be uhlawful 
for any officer of the United States Government to 
pay any account, claim, or demand against said 
Government, which accrued or existed prior to the 
13th day of April, A. D. 1861, in favor of ahy per¬ 
son who promoted, encouraged, or in any fanner 
sustained the late rebellion; * * * (p. 97.) 

i 

Proceedings were instituted in the Court of Claims 
on such a claim. That court stated (16 Ct. Cls. 459, 
484-485): | 

Should the head of a department be ih doubt 
(as was the case in Padelford’s Case , 9 Wa|ll. 531) 
■whether a claimant comes within the excluded class, 
he may refer the case to this court. It would then 
become our duty to take jurisdiction; but hs soon 
as the fact is ascertained that the claim isj within 
the prohibition of the resolution of 1867, the court 
must say that, being a claim which the Executive 
was forbidden to pay, its reference does not con¬ 
fer jurisdiction to proceed with it to final judg¬ 
ment. With this modification, induced by the re¬ 
cent argument, we repeat the former expression 
of our views: (15 Ct. Cls. 414.) j 

4 4 That would be making the Treasury do indi¬ 
rectly what Congress has said it cannot do directly. 
Were we to render judgment in the claimant’s 
favor on such claims we should invite the officers 
of the Treasury to do an act, under cover of our 
judgment, which Congress plainly intended that 
they should not have authority to do in any con¬ 
tingency. # * * .” | 

The Supreme Court approved these views, stating 
that: 



“We are of the opinion that the judgment of the 
Court of Claims was right. It was entirely ivithin 
the competency of Congress to declare that the 
claims mentioned in the Joint Resolution should 
not he paid till the further order of Congress.” 
(Italics supplied.) 

While that case arose from a reference to the court 
by the Secretary of War, no reason is seen why dif¬ 
ferent principles would be applicable in a case origi¬ 
nating in the court upon the claimant’s petition. This 
follows from a consideration of the Supreme Court’s 
opinion in District of Columbia v. Eslin, 183 U. S. 62, 
quoted on page 12 of the appelles’ brief. The doctrine 
of that case would likewise seem to deprive this Court 
of appellate jurisdiction , the Supreme Court stating: 

The present cases were brought under-the act 
of 1895, and were determined with reference to 
its provisions. In view of the repeal of that act 
by Congress, the requirement that pending pro¬ 
ceedings be vacated, and the express prohibition 
of the payment of judgments theretofore ten¬ 
dered, any declaration by this court as to the cor¬ 
rectness of the final judgment entered by the Court 
of Claims under the act of 1895 would be useless 
for every practical or legal purpose, and would 
not be in the exercise of judicial power within the 
meaning of the Constitution, (p. 86.) (Italics 
supplied.) 

B. No Effective Decree Can be Entered Because the 
Mandate of Public Resolution 53 Is Directed to the 
President Who Can Not be Joined as a Party 
Defendant. 

Another jurisdictional question of equal importance 
is presented by the Court’s opinion, namely, can a 


decree be entered directing an agent of the President 
to perform an act when the Congress has charged the 
Executive with the duty of preventing the performance 
of that very act? It is submitted that this i^ beyond 
the power of the judiciary. 

The Alien Property Custodian is not vested ^rith any 
power or authority under the Trading with th^ Enemy 
Act in his own right. He is merely the holding and 
managing agent for the President. It is the President 
himself who is invested with all power and authority to 
administer the Act. See §§ 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12,14,16, 19, 20, 21, 23. This power is conferred upon 
the President as the Commander-in-Chief, asj the re¬ 
pository under the Constitution of control over inter¬ 
national relations 0 and as the exclusive recipient of 
such powers over international relations as |the leg¬ 
islative branch may bestow upon the executiv^ branch 
of the Government. ( Cf . Stoehr v. Wallace, 2p5 U. S. 
240; Chemical Foundation v. United States, 2jT2 U. S. 
1; in re Gar van, 270 Fed. 1002.) Section 6 provides 
for an Alien Property Custodian to act as an hgent of 
the President: 

| 

The President is authorized to appoint, 'pre¬ 
scribe the duties of, and fix the salary (not to 
exceed $5,000 per annum) of an official to bfe known 
as the alien property custodian, who shall be em¬ 
powered to receive all money and property in the 
United States due or belonging to an en^my, or 
ally of enemy, which may be paid, conveyed, trans¬ 
ferred, assigned, or delivered to said custodian 
under the provisions of this Act; and to Ijold, ad¬ 
minister, and account for the same under the gen¬ 
eral direction of the President and as provided in 
this Act. * * * (50 U. S. C. A. Appendix j§ 6.) 
— 

8 Constitution, Art II, Sections 1, 2 and 3. See Corwin, Ths Presi¬ 
dent’s Control of Foreign Relations, p. 2. 
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Thus the primary mandate of the Congress in all 
matters respecting alien property under administra¬ 
tion is directed to the President. The Congress has 
expressly repose^ the exclusive administrative or 
quasi-judicial function of returning enemy property in 
the President alone. Section 9 (b) provides that if 
the President shall make the appropriate determina¬ 
tions of ownership and citizenship or other qualifica¬ 
tion of the claimants according to the twenty-two 
various classes thereof, “Then the President, without 
any application being made therefor, may order the 
payment, conveyance, transfer, assignment, or de¬ 
livery of such money or other property held by the 
Alien Property Custodian or by the Treasurer of the 
United States, or of the interest therein to which the 
President shall determine such person entitled * * 

The only power or authority which may be exercised 
by the Alien Property Custodian or his successor in 
interest is that conferred upon him by the President. 
The action of the Alien Property Custodian in the 
instant case in determining the ownership of the 
appellant’s property and the appellant’s right to its 
return was authorized by President Coolidge in Execu¬ 
tive Order No. 4862, dated April 23, 1928 (Appellee’s 
Brief, Appendix C). This authority of the Alien 
Property Custodian may, of course, be changed or 
completely revoked at the pleasure of the Executive. 

Accordingly, when in Public Resolution 53 the Con¬ 
gress enacted that “all payments, conveyances, trans¬ 
fers or deliveries of money or property * * * whether 
or not a judgment or decree has been entered with re¬ 
spect thereto, shall be postponed and the money or 
property or the income, issues, profits, and/or avails 
thereof reserved” the mandate of the Congress was 
addressed to the President, and to the appellees only 
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in so far as they may be specifically authorized, by the 
President to act with respect to the return of enemy 
property. Public Resolution 53 must be debmed to 
annul any authority which may have been bestowed by 
the President upon the Alien Property Custcjdian to 
return enemy property to German nationals. 

It is possible, in arriving at its conclusion that the 
lower court has jurisdiction of the appellant’s com¬ 
plaint, that this Court considered Public Resolution 
53 plus the subsequent refusal of the Attorney Gen¬ 
eral to return the property, as tantamount! to the 
statutory condition precedent: “If the President shall 
not so order * * or, indeed, as equivalent to an 
order by the President not to return the property. 

Any decree directing a return of the property, ad¬ 
dressed to these appellees, in this view of tljie case, 
would be directing them as agents, to do an act forbid¬ 
den by their principal. It is fundamental that where 
the Congress reposes the power and responsibility of 
performing a governmental function in a specifically 
named officer, a court can not control that performance 
by a decree addressed to a subordinate. In Wepster v. 
Fall , 266 U. S. 509, a case in which it was sought jto com¬ 
pel two subordinates of the Secretary of the ^nterior 
to pay certain moneys to the plaintiffs, the Supreme 
Court stated: 

But the suit was one which required tbje pres¬ 
ence of the Secretary, and the bill should have 
been dismissed for want of a necessary party. 
Gnerich v. Rutter, 265 U. S. 388, 68 L. ed 1068, 
44 Sup. Ct. Rep. 532; Warner Valley Stoclt Co. v. 
Smith, 165 U. S. 28, 34, 41 L. ed. 621, 623, JL7 Sup. 
Ct. Rep. 225. The statutory direction tq cause 
quarterly payments to be made (subject to| §2087) 
is addressed to the Secretary. The pouter and 
responsibility are his. Neither Wright nor Wise 
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have any primary authority in the matter. They 
can act only under, and in virtue of, the Secre¬ 
tary’s general or special direction. In the absence 
of it, no payments or disbursements properly can 
be made. Authority in the superintendent to 
supervise such payments is not authority to cause 
them to be made. The statement of this court in 
the Gnerich Case (p. 391) is pertinent here: ‘ 4 They 
act under his direction, and perform such acts 
onlv as he commits to them bv the regulations. 
They are responsible to him and must abide by 
his direction, i What they do is as if done bv him. 
He is the public’s real representative in the mat¬ 
ter, and, if the injunction were granted, his are 
the hands which would be tied.” (p. 510.) (Italics 
supplied.) 

The principle of Webster v. Fall, supra, is equally 
applicable to the instant case. The Attorney General 
can act only under, and in virtue of, the President’s 
“general or specific direction.” “The power and re¬ 
sponsibility” are the President’s. 

The same principles are as applicable in mandamus 
as equity cases. Indeed, the instant case, in which the 
court is not called upon to make the statutory deter¬ 
mination of “the interest, right, title” in the property 
claimed, more nearly resembles a mandamus than an 
equity action. In Butterworth v. United States, 112 
U. S. 50, the Supreme Court said, at page 54: 

It is clear enough that if the action of the Com¬ 
missioner of Patents, in the matter of controversy, 
is subject to the order of the Secretary of the In¬ 
terior, the judgment of the Supreme Court of the 
District of Columbia must be reversed; for manda¬ 
mus evidently will not lie to compel a public officer 
to do a particular thing which his superior in 
authority has lawfully ordered him not to do. 
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The President could, tomorrow, divest the Attorney 
General of all his functions as successor in interest to 

the Alien Property Custodian and place theiji upon, 
say, for example, the shoulders of the Secretary of 
State. Surely it could not be said that the Attorney 
General, as successor in interest to the Alien Property 
Custodian, is any less the agent of the President under 
the Trading with the Enemy Act than is the Secretary 
of State under R. S. 202. (5 USCA §156.) In flolzen- 
dorf v. Hay, 20 App. Cas. 576, an action to mandamus 
the Secretary, this Court has said: 


The latter is the confidential, political agent of 
the President for the execution of his will In mat¬ 
ters committed to his discretion by the Constitu¬ 
tion. To coerce the action of the Secretary^ there¬ 
fore, is to attempt the coercion of the President; 
and, as was said in Marbury v. Madison (1 Cr. 
137, 166): 4 4 Nothing can be more perfectly clear 
than that their acts are only politically examin¬ 
able.” (p. 581.) 

It has thus long since been established that jieither 
mandamus, injunction or other court process wijl issue 
against the President. Marbury v. Madison, 1 Cr. 137, 
166; Mississippi v. Johnson, 4 Wall the 

President, an indispensable party, can not be joined as 
a defendant, it is submitted that the court is \tdthout 
jurisdiction to enter an effective decree. 

In the instant case, we can not deem the consent to 
sue the agents of the President embodied in|§9(a), 
(b) and (c), as a consent to sue the agents to Compel 
them to perform an act contrary to the mandate of the 
Congress and forbidden by the President. 

It may be, as conceded by the appellees upcp. oral 
argument, that Public Resolution 53 is consistent with 
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the continued jurisdiction of the court to entertain suits 
for the determination of the 4 ‘right, title and interest’’ 
of adverse claimants in property; but to say that the 
Congress has not withdrawn from the courts the power 
to enter mandatory decrees directing the payment of 
money or return of property to German nationals, is to 
assert that the Congress has enacted nonsense. 

CONCLUSION 

In conclusion, therefore, the appellees urge that 
their motion for reargument should be granted, and 
that the decree of the lower court should be affirmed. 

Respectfully submitted, 
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